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SUGGESTIONS

During oral argument, appellant was permitted to file

a new brief in order that one be prepared in form to comply

with Rule 24 (C. C. A. 9) relating to Specification of

Errors.



It is respectfully suggested that the brief now filed by

appellant pursuant to said permission does not meet the

requirement of Rule 24 pertaining to Specification of

Errors. At pages 3 to 6 of appellant's brief reference is

made to Assignments of Error, six in number, covering

matters which appear in the Transcript of Record at pages

678 to 804.

These six Assignments of Error are then followed by

what is referred to as "Specification of Errors" 1 to 84 in

number (Appellant's Brief, 6 to 126).

A perusal of these so-called Specification of Errors

will disclose that they are nothing other than a narrative

of Appellant's Assignments of Error which appear at

pages 678 to 804 of the Transcript. Appellant's so-called

Specification of Errors also make reference to various

Assignments of Error, Findings of Fact, parts of Master's

Reports and the Decree, etc., and the exact pages in the

Transcript of Record where the same can be found, which

portions of the Transcript of Record referred to by ap-

pellant are in practically the identical language of appel-

lant's so-called Specification of Errors 1 to 84. Appellant

then proceeds and sets out at pages 128 to 133 of its brief

what it calls a digest of its first so-called 34 Specification

of Errors under 34 separate points. Appellant's so-called

Specification of Errors 1 to 34 are then discussed under

five additional headings appearing in appellant's brief at

pages 134, 161, 164, 171 and 177.

Appellant then at pages 190 to 191 of its brief presents

a digest of its so-called Specification of Errors 34 to 44



under 10 additional separate points. A similar situation

prevails as to the remaining so-called Specification of

Errors appearing in Appellant's Brief at pages 206 to 207

and at page 264 thereof and at page 273 thereof.

It is also to be noted that practically the entire State-

ment of the Evidence, (Tr. 320 to 611), is violative of

Equity Rule 75, in that the testimony is not presented in

narrative form, (Manual of Federal Appellate Procedure

by O'Brien, 1935 Cum. Supplement, Chapt. IX, p. 52),

and exhibits are not set out in the record in the order of

their introduction. (Suhd. 4 of Rule 14, C. C. A. 9),

[Manual of Fed. App. Procedure by O'Brien, 1935 Cum.

Supplement, p. 142).

Believing that it will be of assistance to the Court to

identify the connection of the important witnesses with

the respective parties, we note the following:

AMERICAN SURETY COMPANY, herein

referred to as Surety,

W. J. LYONS, Mngr. for Oregon.

W. A. KING, Asst. Mngr. for Oregon.

ED R. ADAMS, Agent at Silverton, Oregon.

C. L. RANDELL, Investigator.

FISCHER FLOURING MILLS CO., herein

referred to as Flouring Mills, and sometimes as

Fischer,

FISCHER WAREHOUSE CO., herein re-

ferred to as Warehouse Co., and sometimes as

Fischer,



L. H. FISCHER, President,

PAUL T. BENSON, Bookkeeper and Repre-

sentative,

DOLPH C. KERR, Secretary.

EDWARD L. EYRE & CO., herein referred to

as Eyre,

W. A. KEARNS, Mngr. Portland Branch,

M. H. DOPPLMAIER, in charge of WilHam-

ette Valley,

L. E. MEYER, Office Manager.

STATEMENT OF CASE

The complainant, American Surety Company, as its

name implies, was a corporate surety issuing all forms of

bonds. L. H. Fischer, the owner of practically all of the

stock of the Flouring Mills company, which in turn owned

the stock of the Warehouse Company, had been in the

warehouse business for thirty-three years, issuing ware-

house receipts since 1900, and during all that time accepted

grain from various farmers in Marion County into his

warehouse and issued receipts therefor. (Tr. 411).

The Fischer Warehouse Company had engaged in the

business of a public warehouse since 1917 and had been

licensed as such by the State of Oregon during said period

until closed. That it was its practice to store grain and

other commodities under the State Warehouse Act. (Tr.

388, 389) . It was incorporated in 1923.



The Flouring JNIills and the Warehouse Company

were separate corporations, (Kerr Tr. 461), and this was

known to JNIr. Lyons, the manager of the surety company.

[Tr. 351,352).

Section 61-635, Oregon Code, 1930, requires that any

individual or corporation operating as a public warehouse

furnish a bond with a good and sufficient surety to the

State of Oregon. The American Surety Company wrote

the first warehouse bond for the Warehouse Company in

1923, (Lyons Tr. 338), and each year thereafter including

the year 1932. (Exhibit 3, Tr. 616, 617)

.

Warehouse No. 65 was the official designation given

to the Fischer Warehouse Co. at Silverton, Oregon.

In paragraph XI in the surety company's Bill in

Equity
(
Tr. 9 ) , it is alleged that during all the times men-

tioned, Fischer Warehouse Company was conducting a

warehouse in the City of Silverton, Marion County, Ore-

gon, duly licensed as such by the State of Oregon, which

warehouse was officially licensed by the State of Oregon

as Warehouse No. 65, and was situated in the city of

Silverton, Oregon. This is admitted by Eyre in paragraph

II of its Answer. (App. Br. 138, Tr. 34)

.

Public warehouse licenses issued by the State of Ore-

gon to the Warehouse Company for one year from the

first day of July, 1929, 1930 and 1931, respectively, were

introduced in evidence as Exhibits 21, 22 and 23, (Tr.

636).

In compliance with the mandates of Section 61-635

Oregon Code, 1930, the Fischer Warehouse Company, as



principal, and the Surety Company, as surety, made, exe-

cuted and delivered a bond required by the aforesaid sec-

tion in the penal limits of four thousand dollars.

Kearns, Manager of Eyre & Company, testified {Tr.

487), that he had been in the grain business for approxi-

mately twenty years and had been with Eyre since 1930;

that Eyre's dealings with Fischer "consisted of buying

grain from them and selling grain to them" and that in

their dealings they handled warehouse receipts issued by

Fischer Warehouse Company ; that up to the first of Feb-

ruary, 1932, the "highest open line of credit" that Fischer

had with Eyre was around four or five thousand dollars;

that in January of 1932, L. H. Fischer and P. T. Benson,

representing the Flouring Mills, called at Eyre's office

with a proposition that Eyre buy six hundred tons of oats

in their warehouse at Silverton and later sell the same

back to Fischer.

Fischer and Benson also stated that the Flouring Mills

Co., was intending to increase its business and that their

dealings with Eyre would be materially enlarged. The oat

transaction would involve an immediate outlay of ten

thousand dollars.

Kearns knew at that time, by having written to the

Department of Agriculture at Salem, that the amount of

the bond which had been posted by Fischer Warehouse

Company was four thousand dollars. (Tr. 491, App. Br.

196).

Kearns contacted his head office at San Francisco by

telephone for authority to enter into the transaction and



was authorized to do so, provided the Warehouse Company

would secure an additional bond for eleven thousand dol-

lars, which in addition to the four thousand dollar bond

already deposited with the State, would aggregate bonds

of fifteen thousand dollars in back of the Fischer Ware-

house receipts.

The eleven thousand dollar bond was subsequently

secured and delivered, {Exhibit 2, Tr. 615, King Tr. 332,

333, Adams Tr. 337, 338, Fischer Tr. 378, Kerr Tr. 459,

465) but through inadvertence the eleven thousand dollar

bond was not filed with the proper official of the State of

Oregon until July of 1932. Fischer realized his financial

difficulties at this time and had a meeting in his office at

Silverton. {Tr. 459, 460) . No representative of Eyre was

present.

The six hundred ton oat deal which is not involved in

this litigation was consummated in February of 1932 and

the understanding as to the eleven thousand dollar bond,

which was part of that deal, is evidenced by Exhibit 36

{Tr. 643) which is the contract whereby Eyre purchased

the oats and advanced $10,000.00. It in part reads as fol-

lows :

"It is understood that we will advance you ten

thousand dollars on the above against warehouse re-

ceipts bonded for fifteen thousand dollars.''

On July 20th, 1932, Mr. and Mrs. Fischer and Mr.

Kerr went to Portland and advised Mr. Lyons, Manager

of the Surety Co., of the inability of the Warehouse Com-

pany to honor its receipts. {Kerr Tr. 458, Fischer Tr. 380,

Lyons Tr. 342 ) . This was the first that any of the party
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litigants knew of Fischer's insolvency. The situation was

of enough importance in the judgment of JNIr. Lyons that

he called in Mr. Stott (Tr. 342-343). Thereafter Fischer

"turned his books over to Messrs. Clark, Stott and Ran-

dall, and was consulted by them relative to his business

transactions." (Tr. 413, 492). The former two being at-

torneys for the Surety and the latter being its adjuster.

Subsequently claims were filed with the American Surety

Company by the various respondents. Thereafter without

notice the complainant, American Surety Company,

brought two suits in equity, one relating to the four thou-

sand dollar bond, which is referred to in these proceedings

as cause No. E-9339 (Tr. xix) , and the other relating to

the eleven thousand dollar bond, which is referred to in

these proceedings as cause No. E-9338, and which is the

subject of this appeal.

As to the four thousand dollar bond the surety raised

no question as to its validity but impleaded the various

respondent warehouse receipt holders, demanding that

they be placed upon strict proof as to "each and every

item of each claim made and urged against said warehouse-

man and complainant as surety on said bond." (Tr. 829).

The "Schedule of Allowed Claims" in the four thou-

sand dollar bond case, cause No. E-9339, as set forth in

Finding of Fact XIV appears at page 859 of the tran-

script, which in so far as Eyre is concerned is identical

with the claim of Eyre & Company allowed in the "Sched-

ule of Allowed Claims" Finding of Fact XV at page 299

of the transcript in the eleven thousand dollar bond case,

cause No. E-9338. Nothwithstanding these two cases were
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tried jointly upon the same evidence and the same record,

{Tr. 320, Ajjp. Br. 139) the surety company ^;m^ the

penal limits of its four thousand dollar bond. (Tr, 868)

.

As to the eleven thousand dollar bond, the surety asked

for a cancellation thereof, upon fraud and fraud only of

the First National Bank of Silverton, in that the Flouring

INIills and the Warehouse Company and the Bank connived

and in effect conspired to secure said eleven thousand dol-

lar bond in order to make valuable certain warehouse re-

ceipts, which the bank held {Tr. 10), and for the further

reasons that the bond was never delivered, approved by

the Director of Agriculture or required by the Public

Service Commission. [Tr. 13-14).

We shall presently discuss the utter failure of the

Surety to prove fraud on the part of the bank and for that

matter anyone else.

The Fischer Warehouse Company and the Fischer

Flouring oNIills Company answered said complaints in

substance by way of general denial and denied the charge

of fraud in the procurement of the eleven thousand dollar

bond in question and that it was void. (Tr. 77)

.

Eyre & Company by way of answer and cross com-

plaint, (Tr. 33) denied any knowledge relating to deceit

and fraud in connection with the First National Bank of

Silverton, and the Fischer companies, and denied that the

eleven thousand dollar bond was void. By way of separate

answer and defense Eyre set up its dealings with the Ware-

house Company and the Flouring Mills and alleged that

pursuant to agreement the Fischer Warehouse Company
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agreed to secure the eleven thousand dollar bond and did

so, and in reliance thereon Eyre increased the volume of

its business with Fischer, which otherwise it would not

have done. Eyre also alleged that it was not privy to any

fraud and was an innocent third party and that the surety

should be estopped from claiming the eleven thousand dol-

lar bond void or procured through fraud.

By way of cross complaint Eyre set up the issuance of

the eleven thousand dollar bond and that it was the holder

of twelve warehouse receipts and prayed for judgment

and decree in the amount of its claim, plus attorneys' fees.

The reply of the surety company admitted that the

warehouse receipts held by Eyre were signed on the day

indicated and denied that any of the receipts were valid and

that eight of them did not represent actual delivery of

commodities therein mentioned and that these eight re-

ceipts had been fully paid and discharged. As to the four

remaining receipts the surety alleged that it was without

knowledge as to the facts surrounding the issuance of the

same but that Eyre frequently took pretended receipts

with knowledge that they did not represent commodities

therein described and that they were not protected by the

bond and that Eyre knew that the Fischer companies were

financially involved but the surety did not and that Eyre

took said receipts with knowledge of such facts as amount-

ed to bad faith.

Although the Fischer Flouring Mills Company and

the Fischer Warehouse Company were served with a

S^ibpoena Ad Respondendum and with a duly certified
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copy of answer and cross-complaint filed by Eyre as by

law required, (Tr. 161) neither Fischer Warehouse Com-

pany nor Fischer Flouring Mills Co., appeared, and there-

fore on the 11th day of May, 1933, a Decree Pro Confesso

was passed against the Flouring Mills Company and the

Warehouse Company, the principal of the appellant surety

company.

Max Gehlhar, Director of Agriculture of the State of

Oregon, and Hal E. Hoss, Secretary of the State of Ore-

gon, (Tr. 78), filed their answers and contended among

other things that the eleven thousand dollar bond was good

as a statutory bond. Subsequently S. T. White was sub-

stituted for Gehlhar, and Earl Snell for Hal E. Hoss.

Cause bearing Clerk's No. E-9339, being the four

thousand dollar bond case as distinguished from the eleven

thousand dollar bond case bearing Clerk's No. E-9338,

now under consideration on this appeal, involved identi-

cally the same warehouse receipts. These cases were tried

jointly before Robert F. Maguire, Esq., Master in Chan-

cery, upon order of reference, (Tr. 141). The Master

made his report holding in favor of the Surety Company
upon the validity of Eyre's warehouse receipts and the

eleven thousand dollar bond. (Tr. 182-234).

Thereafter Eyre petitioned the Master for a re-hear-

ing, which was granted, and subsequently the Master filed

his Supplemental Report (Tr. 249-256) in which he rec-

ommended the allowance of Eyre's claim in toto, amount-

ing to $8099.84, but refused to permit a recovery against

the eleven thousand dollar bond. Eyre then filed Excep-
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tions to the Master's Report (Tr. 256), as did the com-

plainant. (Tr. 234) . Thereafter Judge McNary specially

set the hearing of Objections, giving all parties unlimited

time to present their respective positions. In addition to

oral arguments, briefs were submitted and thereafter on

April 8, 1935, Judge McNary rendered a Memorandum
Opinion (Tr. 264) in which he sustained the Master in

allowing Eyre's claim in full and overruled the Master in

denying Eyre's right to recover against the eleven thou-

sand dollar bond.

Findings of Fact and Conclusions of Law (Tr. 291)

were thereafter made and a Final Decree
(
Tr. 308 ) based

thereon was passed by the Court on the 30th day of Sep-

tember, 1935.

QUESTIONS INVOLVED

The pivotal issues in this case are simple but made

obscure by the prolix form of appellant's brief.

Eyre contends

—

(1) That the eleven thousand dollar bond is a valid

statutory bond.

(2) That if it be held that the eleven thousand dollar

bond is not a valid statutory bond, nevertheless in any

event in so far as Eyre is concerned the eleven thousand

dollar bond is valid as a common law bond.

(3) That if it be determined that the eleven thousand

dollar bond is not valid either (a) as a statutory bond, or

(b) as a common, law bond, then Eyre has established an
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estoppel, which enables it alone to recover against the

eleven thousand dollar bond.

The contentions as to estoppel and that the eleven thou-

sand dollar bond is a common law bond involve questions

which are closely akin to each other and unquestionably

should be treated under one heading.

(4) That Eyre & Co. holds valid warehouse receipts

securing an indebtedness now due of something over four-

teen thousand dollars (Tr. 565)

.

PRELIMINARY ARGUMENT
Before proceeding with our argument, we call the

Court's attention to certain matters which are involved in

the consideration of this case.

The Surety suggestingly states in its Brief that Fis-

cher, who was called as a witness by the Surety Company,

was warned as to his constitutional rights at the suggestion

of Appellee's counsel, Oppenheimer and Ross, {App. Br.

151). When Fischer was called to the stand for the com-

plainant Surety Company, the writer of this brief sug-

gested, in which Mr. Ross concurred, that the witness

should be advised as to his constitutional rights. Fischer

at the beginning of the proceedings was not represented

by any counsel. There were eight lawyers present, includ-

ing those representing the Surety Company, who knew
that Fischer's activities in connection with his warehouse

were then under investigation by the 'Grand Jury of

Marion County, Oregon. The Master did not have this in-
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formation and the writer of this brief felt it was his duty

as a law^^er and an officer of the Court to make the sug-

gestion that he did. Surely no apology need be made for

his suggestion.

The sections of the Oregon Code applying to this con-

troversy fall under two headings

—

Chapt. VI., Public

Warehouse, Oregon Code 1930, Sections 61-601 to 61-

649, and Chapt. II., Uniform Warehouse Receipts Act,

Oregon Code, 1930, Sections 71-201 to 71-260.

There are two criminal sections of our code in addition

to the foregoing, which bear on the controversy, namely.

Section 14-326, Oregon Code 1930, relating to Larceny

by Bailee, and Section 14-330 thereof relating to Making

or Uttering False Receipts for Goods Supposedly in

Warehouses.

Title LXII, Warehouse, Oregon Code, Sections 71-

101 to 71-114, which was referred to by appellant at page

136 of its brief relates to what is generally known as the

County Warehouse Act, under control of the various

county courts of the State.

As previously stated, the Surety Company, in so far

as any warehouse receipt holder is concerned, only charges

fraud against the First National Bank of Silverton.

The Surety offered no evidence against any respondent

warehouse receipt holder other than the Bank to prove that

any of the warehouse receipts were not valid.

The Surety, throughout its brief, has ignored certain

essential facts and principles, to-wit:
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1. That the Surety stands in the shoes of its principal,

the Fischer Warehouse Company.

2. That by its contract of suretyship, it has made itself

a privy to proceedings against the principal. When the

principal is concluded, the Surety is also concluded, imless

Eyre was guilty of fraud which has been raised by appro-

priate pleading and sustained by evidence.

3. That when the rights of innocent third persons have

become involved even though fraud be established on the

part of the principal against the Surety, nevertheless equity

requires that the contract or bond be upheld.

4. The Surety's obligation under its bond which it

executed jointly with its principal, the Warehouse Com-
pany, is primary, original, direct and co-extensive with the

principal.

5. That the Warehouse Company had certain obliga-

tions enjoined upon it by law, namely,

(a) That it is unlawful for a warehouseman to re-

move or deliver grain covered by a warehouse
receipt from its warehouse without taking up
and cancelling the receipt,

( b ) That it is unlawful for a warehouseman to issue

a receipt without actually having received the

commodity described in the receipt issued.

6. That the receipts held by Eyre are negotiable ware-

house receipts.

7. That the rule of strictissimi juris does not apply to

Appellant who is a paid Surety.

8. That the Surety in arguing certain legal principles

has entirely ignored the necessity of establishing certain

facts but has generously invoked the doctrine of Petito
Principii (an assumption of what is not granted)

.

The $11,000.00 bond, (Tr. 615) , was conditioned upon

the understanding that the principal maintained a public
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warehouse for the storage of grain at Warehouse No. 65,

Silverton, Marion County, Oregon, and that

''if the said principal as such warehouseman shall faith-

fully perform the acts and duties enjoined upon it * *

by law, then this obligation shall be void, otherwise to

be and remain in full force and effect."

What were some of the duties enjoined upon the prin-

cipal by law?

The Statute expressly states that it is unlawful for a

warehouseman (a) to issue a receipt for grain except on

actual delivery or (b) to remove the same without can-

celling the receipt.

Sec. 61-634, Oregon Code 1930, supports the above and

provides that

:

''It shall he unlawful for any public grain ware-

houseman to issue a receipt for grain except on the

actual delivery of the grain into the warehouse, or to

issue a receipt for a greater amount of grain than that

actually received. And it shall he unlawful for any
person to remove or deliver, or direct, assist or permit

any person to remove, or deliver any grain from any
public warehouse for which a warehouse receipt has

been issued and is outstanding without receiving and
canceling the warehouse receipt issued therefor, or to

remove, or deliver, or direct, assist or permit any per-

son to deliver, or remove grain from any public grain

warehouse whereby the amount of any grade, or class

of grain in such warehouse is reduced below the

amount for which warehouse receipts for the particular

grade are outstanding. And every person violating

any of the provisions of this section and every grain

inspector knowingly permitting any grain to be de-

livered out of any Class A grain warehouse without
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written notice, signed by the Registrar of warehouse

receipts that the receipts for such grain have been reg-

istered for cancellation, shall be guilty of a felony."

In each and every instance Eyre received what is de-

fined as a "Negotiable Warehouse Receipt."

Sec. 71-204, Oregon Code, 1930—

"A receipt in which it is stated that the goods re-

ceived will be delivered to the bearer, or to the order

of any person named in such receipt, is a negotiable

receipt."

A warehouseman under the Statutes of Oregon is liable

to the holder of a receipt caused by the non-existence of

the goods.

Sec. 71-219, Oregon Code 1930, provides:

"A warehouseman shall be liable to the holder of

a receipt for damages caused by the non-eocistence of

the goods or by the failure of the goods to correspond

with the description thereof in the receipt at the time

of its issue."

The Statutes of Oregon further provide that a receipt

shall be issued and delivered immediately upon the re-

ceipt of every parcel of grain.

Sec. 61-623, Oregon Code 1930, requires that:

"* * a warehouse receijjt in form prescribed by law,
* * shall he issued and delivered to the owner or his

representative immediately upon receipt of each load

or parcel of grain, or hay, or as he may demand. * *

The failure to issue when requested, said receipt, shall

be subject to a penalty as hereinafter provided."
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Liability is definitely placed upon a warehouseman

who delivers goods covered by a warehouse receipt and fails

to take the same up and cancel it under the mandate of

Sec. 71-210, Oregon Code 1930:

"Sec. 71-210. DELIVERY OF GOODS
WITHOUT TAKING UP RECEIPT— LIA-
BILITY—Except as provided in Sec. 71-235, where
a warehouseman delivers goods for which he had issued

a negotiable receipt, the negotiation of which would
transfer the right to the possession of the goods, and
fails to take up and cancel the receipt, he shall be

liable to anyone who purchases for value in good faith

such receipt, for failure to deliver the goods to him,

whether such purchaser acquired title to the receipt

before or after the delivery of the goods by the ware-

houseman."

Sec. 71-253, Oregon Code 1930, makes it a crime for a

warehouseman to deliver goods with outstanding receipts,

and reads:

"DELIVERING GOODS—RECEIPT OUT-
STANDINGU-PENALTY. A warehouseman or

any officer, agent or servant of a warehouseman who
delivers goods out of the possession of such warehouse-

man, knowing that a negotiable receipt the negotiation

of which would transfer the right to the possession of

such goods is outstanding and uncanceled, without

obtaining the possession of such receipt at or before

the time of such delivery, shall, except in the cases

provided for in sections 71-213 and 71-235, be guilty

of a crime, and upon conviction shall be punished for

each offense by imprisonment not exceeding one year

or by a fine not exceeding $1,000, or by both."

Conversion is defined by Sec. 71-209, Oregon Code

1930, as follows:
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"CONA^ERSION—DELIVERY OF GOODS
TO PERSON NOT LAWFUL OWNER. Where
a warehouseman delivers the goods to one who is not

in fact lawfully entitled to the possession of them, the

warehouseman shall he liable as for conversion, to all

having a right of property or possession in the goods

if he delivered the goods otherwise than as authorized

by subdivisions (b) and (c) of the preceding section,

and though he delivered the goods as authorized by

said subdivisions he shall be so liable, if prior to such

delivery he had either

:

(a) Been requested, by or on behalf of the person

lawfully entitled to a right of property or possession

in the goods, not to make such delivery; or

(b) Had information that the delivery about to

be made was to one not lawfully entitled to the pos-

session of the goods."

FISCHER ENJOYED EXCELLENT REPU-
TATION

It is not amiss to here consider the standing of the

Fischer companies prior to their difficulties in July of

1932, so that their dealings with the respective parties can

be correctly appraised in the light of normal and usual

business transactions.

Fischer up to July of 1932 enjoyed an enviable repu-

tation in his community. Lyons, the manager for the Sur-

ety Co., who had been writing bonds for Fischer since

1923, thought that he, Lyons, was generally conversant

with the financial condition of the Flouring Mills and the

Warehouse Company and that "they enjoyed our confi-

dence"; that he had occasion to and did investigate the

financial condition of these two companies "through the
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usual commercial agency channels and they had a C-2 rat-

ing, which is better than $100,000.00." (Tr. 341)

.

Kearns of Eyre & Co. testified (Tr. 511) :

"We were not afraid of them. We had a certain

confidence in the Fischer Flouring Mills in those

days."

Dopplmaier of the same company stated {Tr. 545)

that the Fischer Companies,

"were good people, never had any occasion to doubt
their word. If they would issue warehouse receipts

for a commodity it would at all times have been on
hand while the receipt was outstanding."

Thus it will be observed that the reputation of Fischer
|

justified Eyre and all others who had dealings with him

at the time in question, to have had implicit confidence in

the integrity of their transactions with his companies.

We will now discuss appellant's so-called Specification

of Errors and the various points suggested by appellant

in connection therewith.

ANSWER TO APPELLANT'S "SPECIFICA-
TION OF ERRORS NOS. 1 TO 34, DEALING
WITH ISSUE OF CANCELLATION OF
$10,000.00 ($11,000.00) BOND * * " appearing at

page 127 of appellant's brief.

Following this heading there is set out in appellant's

brief various substitles or subheadings designated as fol-

lows :
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(1) BRIEF ON ARGUMENT ON ISSUE OF
CANCELLATION. {A pp. Br. 133.)

(2) STATEMENT OF THE FACTS ON THE
ISSUE OF CANCELLATION. {Ajjj). Br.

134.)

(3) SUPERIOR EQUITY PREVAILS. (Aj^.

Br. 161.)

(4) REAL PARTY IN INTEREST STATUTE
DOES NOT CUT OFF EQUITIES BE-

TWEEN ORIGINAL PARTIES TO CON-
TRACT. (App.Br. 164.)

(5) NOT A STATUTORY BOND: BOND
NEVER REQUIRED BY THE STATE,
OBLIGEE THEREIN: NO ACCEPTANCE
OR DELIVERY OF THE BOND. {App. Br.

171.)

(6) NOT A COMMON LAW BOND. (App. Br.

177.)

It is our judgment that we can best serve the Court by

answering the foregoing by referring to each one of the

six subtitles or subheadings separately.

(1) BRIEF ON ARGUMENT ON ISSUE OF
CANCELLATION. (App. Br. 133)

This heading is merely an index to the argument which

subsequently follows and needs no answer.

(2) STATEMENT OF THE FACTS ON THE
ISSUE OF CANCELLATION. (App. Br. 134)



22

The narrative that follows this heading is apparently

appellant's "Statement of the Case" and was so classified

in its original brief. (App. Original Br., 5 to 37.)

Under this heading at pages 140 and 157 the surety

presents as a ground for cancellation of the $11,000.00

bond what it is pleased to call the theory of its bill which

in part is particularized as "* * * misrepresenting and con-

cealing the greatly embarrassed financial condition of it-

self (warehouse) and of the Flouring Mills which signed

the indemnity agreement * * *".

RE EVIDENCE AS TO FINANCIAL CON-
DITION OF FISCHER COMPANIES

The evidence does not disclose that Eyre in any shape,

form or manner had any knowledge as to the financial con-

dition of the Fischer Companies at the time the $11,000.00

bond was executed and delivered by the surety. In fact

the record shows that the financial statement submitted

by the Fischer Companies to the surety as the basis for

the issuance of said bond was correct. At least this is

what the surety's witness, Fischer, testified to. The facts

taken from the record disclose the following situation:

Lyons, the Oregon manager for the surety company,

testified, {2'r. 339), that on January 21st, 1932, Benson

called at the Portland office with a combined financial

statement of the Fischer Warehouse Co. and the Fischer

Flouring Mills. Eyre objected, and was joined by all re-

spondents, to the introduction of the financial statement.

(
Tr, 339 ) . It was taken under the rule and offered in
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evidence as Exhibit 11, (Tr. 339, 621). Lyons proceeded

saying, that Benson came in for the bond and brought "this

financial statement along for our approval and investiga-

tian." That he, Lyons, thought he was generally conver-

sant with the financial condition of the Flouring Mills

Company and the Fischer Warehouse Co. and that "they

enjoyed our confidence"; that he believed the companies

to be in good financial condition, (Tr. 340 to 342) ; that

Lyons did not verify the statement which was handed to

him by Benson and not Fischer and he made no inquiry

as to notes and accounts shown on the statement to be

due and owing by Fischer. (Tr. 350, 351)

.

It is conceded that the properties owned by the Flour-

ing Mills Company were covered by an outstanding bond

issue of $90,000.00 (App. Br. 152) , which would clearly in-

dicate that at some time the Flouring Mills must have

had some very substantial holdings.

The peculiar thing about this financial statement in so

far as the record is concerned is that the Surety Company
failed to adduce any testimony that the financial statement

at the time that it was presented to the Surety Company
reflected anything other than the true financial situation

of the combined companies.

Quite to the contrary—the only evidence upon the sub-

ject is that given by L. H. Fischer, under cross examina-

tion by his own counsel, to the effect that at the time he

applied for the eleven thousand dollar bond, the financial

statement as to his assets and liabilities was a true state-

ment of the condition of his ''financial assets." ( Tr. 400 )

.
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The surety to contradict the financial statement given

by Fischer to the Surety Company, (Exhibit 11), and

which is discussed at random in Appellant's Brief, offered

the assignment of accounts receivable in favor of the First

National Bank of Silverton, and the American National

Bank of Portland, dated January 20th, 1932, and in evi-

dence as Exhibit 13, (Tr. 624, 625) . However, Mr. Haight

of the First National Bank of Silverton, testified (Tr.

570), that with respect to Exhibit 13, the assignment to

the Bank, none of the accounts of Fischer were delivered

to them.

Even the Surety, which has been so liberal in its vicious

charges against anyone who has attempted to assert a

claim against it, does not contend for a moment that even

Eyre or any other respondent, except the Bank of Silver-

ton, had any knowledge of the financial statements. (Bill

in Equity, Tr. 7) . It is the charge of the surety that the

Bank had full knowledge that the Fischer companies were

in serious financial condition and hence conceived the

nefarious plan and concocted the scheme to defraud the

surety. This is the basis for the Surety's cancellation suit.

Haight, of the Silverton Bank, stated, (Tr. 580), that

the first he knew of the eleven thousand dollar bond was

between July 16th and 20th of 1932, after the Fischer

Companies were at the end of their rope.

The Surety Company was not slow to ask for the com-

bined indemnity agreement of both companies, and the

Surety evidently had such great confidence in Fischer in

those days that it did not make any investigation of the
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financial statement that was submitted to it for approval

and investigation. (Tr. 340).

Who was in the best position of all of the parties to

this litigation to know the true financial set-up of the

Fischer Companies? From 1923 the Surety had been writ-

ing warehouse bonds for Fischer. In January of 1932 it

secured a combined financial statement, which it could

easily have checked for the purpose of determining its

authenticity.

Silverton, Oregon, is a small, rural town, whose pop-

ulation was approximately 2400.

Ed R. Adams, a witness called by the surety, testified

he was the local agent and representative of the American

Surety Company, and had acted in that capacity for about

ten to fifteen years, and that Benson had made an applica-

tion to him for the additional bond in January of 1932,

(Kearns Tr. 332, Adams Tr. 335, 336) ;

Adams was the Secretary of the First National Bank

of Silverton during the times in question and at the same

time represented the complainant, Surety Company, as

above stated. (Tr. 359).

It is also in the evidence that the Fischer Flouring

^lills was the largest borrower that the Silverton Bank
had. (Haight Tr. 583) . With all of these facts brought out

by the Surety Company, need we do more than to inquire,

who should have known of any infirmity in the financial

status of the Fischer companies?
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Adams, occupying the dual capacity of Secretary of

the Bank, and agent of the Surety Company, never ap-

prised his principal, the Surety Company, of any supposed

financial embarrassment, or any fraudulent activities on

the part of either Fischer Company. Not only this—he

was the medium through which the eleven thousand dollar

bond was written.

The record is barren of any testimony that Eyre in

any shape, form or manner had any knowledge of the fi-

nancial condition of the Fischer Companies. They had

borne for many years a good reputation and they had

Eyre's confidence the same as they had the confidence of

the Surety Company.

Even though the Fischer Companies were in an em-

barrassed financial condition and Eyre did know of such

condition, if it existed, the authorities are unanimous in

holding that there is no obligation on the part of an obligee

to communicate with a surety matters affecting the credit

or solvency of the principal.

"The few decisions that can be found on the ques-

tion are practically unanimous in concluding that there

is no duty on the obligee to communicate to the in-

tended surety the fact of the principal's insolvency."

21 R. C. L. p. 993, Sec. 41.

"The few decisions that can be found in which this

question was raised are unanimous in their agreement

with the conclusion reached in the opinion above, that

there is no duty devolved upon the payee of a note,

unsolicited, to communicate to an intended surety the

fact of the principal's insolvency."

14 L. R. A. (N. S.), Note, page 377.
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"In this connection, attention may be called to

Noble V. Scofield, 44 Vt. 281, in which it was held that

a surety upon a note took upon himself the risk of

any insolvency or bankruptcy into which his principal

might fall ; and that he was not relieved from liability

by the fact that, at the time he became surety, his

principal was insolvent and afterwards obtained a dis-

charge in bankruptcy, where there was no fraud in the

transaction, though the payee of the note suggested

the suretyship."

UL.R. A. (N. S.) Note 377.

The cases in general hold that the obligee is not ordi-

narily bound voluntarily to communicate with a proposed

surety matters affecting the credit and solvency of the

principal.

SA.L.R. Note, 1498, Chap. VII.

See also 50 C. J. p. 58, Sec. 99.

Eyre at the beginning of this brief, supra, pp. 4 to

12, has presented its statement of facts and hence, no

further reference will be made to appellant's so-called

"Statement of the Facts on the Issue of Cancellation"

other than which will be mentioned in our argument in

connection with various other points hereafter discussed.

ANSWER RE SUPERIOR EQUITY PREVAILS.
{App. Br. 161)

The title Superior Equity Prevails is misleading. Ap-
pellant after stating that a superior equity prevails then

argues that each claimant must prove a state of facts giving

rights to a superior equity. We assume that what appellant

is contending is that if it has established a ground for the
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cancellation of the $11,000.00 bond as between itself and

its principal, that then, the various claimants must "prove

a state of facts giving rise to a superior equity estopping

the surety from receiving from the Court its equitable re-

lief of cancellation."

Appellant under the foregoing heading entitled "Su-

perior Equity Prevails" starts out with the assumption

that the eleven thousand dollar bond had its origin in fraud

and that it has thoroughly established its right to have the

bond cancelled and proceeds to call upon the various re-

spondents to establish a superior equity.

In order to call upon Eyre or any other respondent to

show a superior equity estopping the surety from securing

a cancellation of the eleven thousand dollar bond, it is in-

cumbent upon the surety to demonstrate that it has first

established an equity in its favor which warrants a can-

cellation of the bond. The surety entirely ignores its

initiatory pleading whereby it intended to establish its

right to a cancellation of the bond and ignores the further

fact, that it miserably and entirely failed to adduce even a

scintilla of evidence to sustain its complaint, notwithstand-

ing it made vicious and violent charges against the officials

of the First National Bank of Silverton.

The allegations of fraud charged by the surety com-

pany in its bill in equity (Tr. 7) to sustain its claim to a

cancellation of the $11,000.00 bond were directed solely

against the First National Bank of Silverton.

We epitomize these charges as follows

:
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The Flouring Mills Company being unable to meet

its obligations to the First National Bank of Silverton,

procured warehouse receipts for flour and cereals not based

upon actual deliveries, the same being receipts No. 125

and 126, dated August 2nd and August 27th, 1931, re-

spectively; that thereupon the Flouring Mills assigned the

same to the Bank as collateral for a pre-existing debt owing

by the Flouring Mills to the Bank. The Bank took the

receipts with full knowledge of the infirmities and defects

;

that in January of 1932 the Bank, finding the Warehouse

Company and the Flouring Mills in serious financial con-

dition and fearing the collateral warehouse receipts not

sufficient, induced the Warehouse Company to procure

the eleven thousand dollar bond from the Surety Com-

pany. It is also charged that the Fischer Companies mis-

represented their financial condition.

The basis for the charge of fraud against the Bank is

found in the form of a letter dated August 11th, 1932,

which is in evidence as Exhibit 19, {Tr. 633) addressed

to the Surety Company's star investigator of 10 years ex-

perience (Tr. 526), Carl L. Randell, Seattle, Washing-

ton, signed by L. H. Fischer, the body of which was

written by his wife, reading:

"Your letter of August 8th received.

Relative to the increase of the bond in February,
1932, to $11,000 without the requirement of the Direc-
tor of Agriculture, was made by Mr. Haight, presi-

dent of the First National Bank here, and completed
by Mr. Paul Benson, bookkeeper for the Flouring
Mill. It was held in the safe until after they (the Cer-
eal Products Company, Mr. Paul Benson, bookkeeper
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for the flouring mill, Mr. John T. Kirkup, bond sales-

man, and Mr. Tait and Mr. Haight of the First Na-
tional Bank of Silverton) had commenced to bring

proceedings and make trouble for the mill, the reason

is obvious now—they wanted to take over the mill. I

am enclosing a copy of the local paper which shows to

date what they have done through Mr. Haight's at-

torney Mr. Custer Ross. I have not gone on with in-

solvency proceedings, as my attorney advised me it

might be possible to refinance and reorganize the mill,

but it looks now as though my only recourse is a dam-
age suit against the Cereal Products Company (which

I foolishly signed to allow them to take over my Port-

land warehouse this last March) and Mr. Haight of

the bank here— last January they demanded more
collateral and I gave them shares of stock (signed in

blank as I supposed to go to the bank only as security,

and at a meeting held in Portland held before the ad-

justment bureau, Mr. Benson informed us the stock

had been divided between the members of the Cereal

Products Company and Mr. and Mrs. Haight.

The bondholders having been paid their interest to

November first, are awaiting developments, and while

they have a first mortgage have nothing legally to say

until next interest paying date—November first 1932.

They are most all my friends, but one of the heaviest

bond holders, Mr. Cowden, who is one of the Directors

of the First National Bank, and very much opposed

to me now on account of the bank's recent failure,

which he, the Cashier Mr. Latham and Mr. Haight
all say was on account of the mill closing down.

Mr. Adams is writing you, also, in reference to the

bond given in February and I will keep you informed

the best I can and shall appreciate any suggestions

you may make and any information you give me as to

the surety company's interest in the matter. With best

wishes, I am, yours verj?- truly,"
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This letter was secured by Randell, the adjuster and

investigator of the American Surety Company, who was

put on the job after Mr. and Mrs. Fischer and Mr. Kerr

called at Mr. Lyons office in July of 1932, advising of his

companies' financial difficulties. (Tr. 346).

Of course it was Randell's job to establish an out for

the Surety Company and his efforts culminated in this

letter upon which the Surety Company predicated its Bill

in Equity alleging fraud of the First National Bank and

not the bad faith or fraud of any other respondent in this

case, except Fischer.

At the trial the Surety Company consumed several

days time and approximately 470 pages of transcript of

testimony attempting to support the allegations of its

Bill in Equity.

While Mr. Haight of the Bank was on the stand,
(
Tr,

580), he was asked to read Exhibit 19, when the Master

interrupted to state that there was in his mind no evidence

of fraud on the part of the Bank in procuring the eleven

thousand dollar bond and counsel for complainant were

asked if they conceded the Master's conclusion. The answer

was thus

—

"MR. CLARK: Well, we still maintain that

fraud in the procurement and the indirect evidence of

the inference is there which would connect them with
that procurement.

THE MASTER: What is that indirect evidence,

for instance?"

Mr. Clark then proceeded to suggest circumstances of

the financial statement, the assignment of the 20th, (Eoc-
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hihit 13, Tr. 624) , and the fact that the Bank was hounding

Fischer for money, whereupon the Master remarked

:

"THE MASTER: If counsel insists there is any
evidence in the record to connect the First National

Bank of Silverton with any fraud in the procurement
of this bond, you may put the testimony in on that

subject. I don't mind stating to you and to them as

well, I haven't heard any testimony that to my mind
would justify any such inference or finding. Of
course, the district court might find it where I could

not." (Tr, 581)

That the Surety Company went into court upon the

theory that the eleven thousand dollar bond was procured

through the fraud of the First National Bank is further

evidenced by what occurred while L. H. Fischer was on

the stand as a witness for the Surety Company.

This witness, {Tr. 383), was reminded of an alleged

conversation of a week ago, (approximately May 5th,

1933) in the office of the Fischer Flouring Mills Co., at

which time Mr. Stott, Mr. Clark, Mr. Kerr and Mr. Ran-

dell were present, when a conversation was had pertaining

to the procurement of the eleven thousand dollar bond, at

which time Fischer told them that the bond was procured

at the demand, request and insistence of Mr. Haight of

the First National Bank of Silverton, and responded by

saying that he, Fischer, did not recall any such a con-

versation.

We cite the foregoing to illustrate that the theory of

fraud, upon which the Surety Company brought all the

respondents into Court for the purpose of cancelling the
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eleven thousand dollar bond, collapsed due to its inability

to prove the charges directed against the First National

Bank and hence it failed in this respect to establish any

equity that would entitle it to cancel the $11,000.00 bond.

In this situation it could not then, as it now has at-

tempted to do, whirl about and cry out that Eyre or some-

one else has acted in bad faith. When it became apparent

at the trial that the Surety Company had failed in sus-

taining its charge of fraud as alleged in its Bill in Equity,

Eyre. {Tr. 339 and 425), objected to the introduction of

any evidence on the part of the Surety Company other

than in support of its alleged Bill in Equity, for the reason

that when the Surety initiated that proceedings and stated

its reasons why the bond was void, making Eyre a re-

spondent, then the surety was confined to the grounds so

stated and could not at a subsequent time adopt a new or

different ground.

When the Surety Company came into equity, it was

duty bound and by law required to come forward with its

whole case against each and every respondent that it made
a party. It could not split its cause of suit and advance one

ground in its Bill in Equity and hold back part to be raised

at some other time without appropriate pleading. The
Surety Company sought the aid of equity as a ground to

cancel the bond and prevent the respondents from their

right of trial by jury.

That a litigant "is bound by his pleadings is elementary

law."

Olds V. Von der Hellen, 270 Pac. (Ore.) 497, 498.
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The rule is firmly settled by the Supreme Court of

Oregon and the Supreme Court of the United States, that

when the surety advanced in its original Bill in Equity its

grounds and reasons for the cancellation of the bond, it

could not at a subsequent time change its position. It must

stand or fall upon the grounds that it originally advanced.

As noted by Mr. Justice Bean, who wrote the opinion

in Eaid v. Natl Cos. Co., 122 Ore. 547, 558:

" 'Where an insurer denies liability upon a specific

ground, other grounds of forfeiture at the time within

the insurer s knowledge, including false swearing by

the insured are waived, if the insured had taken action

pursuant to the attitude taken by the insurer.'

On this point Mr. Chief Justice Moore, in Wyatt
V. Henderson, 31 Or. 48 (48 Pac. 790), credits Mr.

Justice Swayne, in Railway Co. v. McCarthy, 96

U. S. 258 (24 L. Ed. 693), see, also, Rose's U. S.

Notes, as saying:

'Where a party gives a reason for his conduct and

decision touching anything in action in a controversy,

he cannot, after litigation has begun, change his

ground and put his conduct upon another and a dif-

ferent consideration. He is not permitted thus to mend
his hold. He is estopped from doing it by a settled

principle of law'."

With the complete failure of the surety to establish its

ground for cancellation predicated upon fraud of the Bank

it lost its right to ask Eyre, or any other respondent, to

come forward with a superior equity.
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DISCUSSION OF APPELLANT'S CASES RE
SUPERIOR EQUITY.

We shall briefly discuss some of the cases cited by the

surety in connection with the foregoing point, which are

set out at pages 161 to 164 of appellant's brief.

They are clearly distinguishable on the facts and are

not contrary to any position maintained by Eyre.

Reference is made to Louisville By. Co. vs. Ohio Valley

Improvement Co., 57 Fed. 42-44. The opinion concerned

the disposition of a demurrer and the court stated

:

"I do not, at this stage of the case, deem it neces-

sary or proper to determine whether or not these

bonds, in the hands of innocent purchasers for value,

would be enforcible against the complainant company.
The question should be reserved for further argument
and careful consideration."

The complainant Railway Company endeavored by its

suit to be relieved from its guaranty of certain bonds upon

the ground that the acts of its officers were ultra vires.

On the merits, see 19 Supreme Court Reporter, 817,

where it is shown that the conclusion of the trial court was

reversed by the Circuit Court of Appeals for not holding

the complainant company to its guaranty in so far as in-

nocent purchasers were concerned. At page 826 of 19

Supreme Court Reporter, the Court concludes by saying:

"It follows that the decree of the Circuit Court
of Appeals, so far as it ordered the bill to be dismissed

with regard to the guaranty on the bonds which the

Louisville Trust Company and the Louisville Bank-
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ing Company took in good faith and without notice of

any want of authority to execute the guaranty, was
correct."

The essence of this decision is favorable to the respond-

ent Eyre because it is the holder in good faith of said ware-

house receipts and not in privity with any wrongdoing.

Smith V. Burke, 46 Fed. (2d) 336, 337, is cited at page

162 of appellant's brief. This is a District Court opinion

which involves a motion to "make a further and better

statement" and the opinion simply holds

—

"that upon the establishment of the infirmity of a

note in the hands of an original payee, the burden is

cast upon the transferee to allege and prove his own
good faith",

which statement is based upon Section 59 of Act 64 of

1904 of the Louisiana Legislature, known as the Negotiable

Instrument Law.

Pneumatic Scale Corp. vs. Maple-Flake Co., 24 Fed.

(2d) 602, is a District Court case relating to an infringe-

ment. (A pp. Br. 164) . The effort there involved was to re-

move the case to the law side of the court.

The other cases cited in connection with this heading of

superior equity are likewise easly distinguishable, as illus-

trated by the foregoing. There is not anything wrong

with the rule as stated by counsel but it is wholly inap-

plicable to the situation under discussion, because the

surety has failed to sustain the allegations of its com-

plaint.
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The position of Eyre relative to the point of superior

equity is that the surety has not proved any right to a

cancellation of the bond and hence it is not incumbent upon

Eyre or any other respondent to establish a superior equity

over that which does not exist.

Counsel for the surety in the case at bar recognizes

throughout their brief that Eyre has alleged (Tr. 35) an

estoppel which if sustained establishes a superior equity in

favor of Eyre. We will hereafter discuss the question of

estoppel.

(4) ANSWER RE REAL PARTY IN INTEREST
STATUTE DOES NOT CUT OFF EQUITIES
BETWEEN ORIGINAL PARTIES TO CON-
TRACT. {App. Br. 164)

Under this heading appellant urges that even though

appellees are the real parties in interest in the $11,000.00

bond and under Section 1-301, Oregon Code, 1930, are

authorized to sue thereon, yet that the rights of appellees

are subject to the equities existing between the principal

and the surety. The equities between the parties to the

bond which appellant claims will defeat appellees' right to

recover are fraud in procuring the bond from the surety,

lack of approval of such bond and failure to deliver same.

In other portions of this brief we have discussed these

various objections to the bond and have shown that there is

no merit therein. Appellant, therefore, having failed to

establish its right to cancel the bond in question, the prop-

ositions urged by it under the subdivision under discussion

are purely academic.
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However, even though appellant had proved the allega-

tions of fraud set forth in its complaint this would not

impair the rights of Eyre to enforce the bond against ap-

pellant. As heretofore shown in this brief, Eyre was

the one who requested that the Warehouse Company
secure the $11,000.00 bond and in reliance upon said bond,

Eyre increased its business with the Fischer Companies

and it will suffer a severe loss if such bond is cancelled.

Certainly under such circumstances the surety is not in a

position to claim that there was fraud in the procurement

of the bond by the Warehouse Company, the principal

therein, and that therefore it should be rescinded. Eyre

was not a party to any fraud. Under such circumstances

to permit the cancellation of the bond would do violence

to all the established principles of law governing principals

and sureties. As stated in 50 C. J., Principal and Surety,

Sec. 104:

"Fraud practiced by the principal alone upon the

surety, without any participation on the part of the

creditor or obligee, in inducing the surety to enter into

the suretyship contract will not affect the liability of

the latter ; and this rule also applied as to fraud of an
unauthorized third person, as no duty is imposed on
the obligee to seek out the surety and ascertain whether
he has been thus misled."

Also in Archhold v. W. T. Rawleigh Co., 163 N. E.

(Ind.), 538, (539), the court said:

"It is the law that, where a surety has been misled

by the principal as to the character and extent of an

obligation signed and assumed at the principal's re-

quest, he cannot make the fraud of the principal avail-

able as a defense, unless he can also show that the

payee or obligee participated in, or had knowledge of,

the fraud or deception. * * *
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"In the last case cited the court said:

'The position that the obligee in a bond is bound

to seek out the sureties and explain to them the nature

and extent of their obligation at the point of losing

the security, or that he is to be held responsible for

the fraudulent representations or concealment of the

principal of any of the facts, is somewhat novel, and
is not upheld by any adjudged case. It is the duty

of the sureties to look out for themselves and ascertain

the nature of the obligation embraced in the undertak-

ing, and any other rule would not only work serious

inconvenience, but render securities of this character

of but little, if of any, value'."

Again in National Union Fire Ins. Co. v. Peck, 296

S. W. (Tex.) 338 (340), the court remarked:

"It is admitted that neither appellant company
nor any of its agents connected with the transactions

were privy to the misrepresentations and wrongdoings
of Peck, which, Wray testified, induced him to sign

the bond, nor did they have any notice of the same
when the bond was accepted. The law is well settled

that the fraud or misrepresentations of a principal on
a bond to induce the signature of a surety thereto are

not a defense, 'unless the obligee was in privy with

the wrongdoer or had notice of the fraud before ac-

cepting the bond.' 22 C. J. 22 ;
* * *

Or, as said in 9 C. J. 23, after stating the general

rule that fraud in the execution of a bond renders it

invalid: 'But to avoid a bond on the ground of fraud
in its execution it should appear that the obligee par-

ticipated in or had notice thereof ; and hence the fraud
of a co-obligor or of a third person in inducing a per-

son to execute a bond will not relieve such person from
liability thereon unless the obligee was in privity with
the wrongdoer or had notice of the fraud before ac-

cepting the bond'."
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See also Ward v. Nat. Surety Co. (Mo.) 152 S.W.
397, 399.

State v.Salvail, 92 Atl (N.H.) 163.

Schall V. Gilman, 160 N. E. {Mass.) 889 (891).

71 A. L.R. p. 127S, note.

Another principle of law that precludes the surety

company from evading its liability on the present bond is

that if the principal is liable the surety is also.

As said in 67 C. J., Warehousemen and Safe Deposi-

taries, Sec. 27

:

"In accordance with the rules relating to the lia-

bility of a surety in general, if the principal, ware-

houseman, may be held on the bond, the surety also is

liable thereon."

Also m2\ R. C. L., Principal and Surety, Sec. 47, it

is said:

"The sureties can ordinarily make no defense that

could not be made by their principal. The measure of

his responsibility is the measure of theirs, and any act

of the principal which estops him from setting up a

defense personal to himself operates equally against

his surety. * * * Especially true is this where the

principal has enjoyed the benefits intended to be se-

cured by the bond."

Again, in Commercial Cas. Ins. Co. vs. Town of

Breckinridge, 262 Pac. (Okla.) 209 (211), the rule is

stated

:

"A surety can make no defense which the principal

waives or by his conduct precludes himself from mak-
mg.
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See also Union State Bank v. American Surety Co.,

2^S. W. {2d) (3Io.) 1038, 1039.

State V.Oakley, 225 P. {Wash.) 425,428.

State V.Broadwater Elevator Co.,201 Pac. {Mont.)

687, 689.

46 C. J., Officers, Sec. 423.

In the present instance the Surety Company signed

the bond and turned it over to the Warehouse Company

without any reservation and with the intention of relin-

quishing all control thereover and it was paid the premium

upon such bond. Thereafter Eyre was informed by

Benson of the Fischer Companies that the bond had been

secured and the premium paid. In reliance upon this in-

formation Eyre increased its dealings with the Fischer

Companies. Under such circumstances the Warehouse

Company would certainly be estopped to question the

validity of the bond and such being the case, the Surety

Company would also be estopped. Eyre pleaded estoppel

in its answer. {Tr. p. 33).

This principle is also recognized by Black in his work

on Rescission and Cancellation, Second Edition, Section

639, where the author says:

"If two persons make a contract for the benefit of

a third, or which may inure to his benefit, it is in their

own power to modify, abrogate, or rescind the con-

tract at any time before the third person makes him
privy to it by assenting to or accepting the provisions
for his own benefit. But, on the other hand, a contract
in which anything is stipulated for the benefit of a
third person cannot be revoked or rescinded by the
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parties after said third person has assented to or ac-

cepted it or after they have allowed him, with knowl-
edge that he is relying on the contract, to place himself

in a position from which he cannot retreat without loss

in case the contract is not performed, but in such case

he may insist upon the performance of the contract

in so far as it touches his interest."

Another rule closely analogous to the one just men-

tioned is

—

"When the rights of innocent third persons have

become materially involved, and it is essential to their

protection that a contract, which otherwise would be

voidable because tainted with fraud or other vice,

should be sustained, equity requires that it shall be

upheld, and therefore it is no longer in the power of

the injured party to rescind it or obtain its cancella-

tion, but he must be left to such remedies as the law

may afford him."

Black, Rescission and Cancellation,, 2nd Ed., Sec.

638.

Dettra v. Kistner, 23 Atl. 889 (Penn.)

Hoeldke v. Horstman, 128 S. W. 642 (Tex.)

Whitcomh v. Hardy, 76 N. W. 29 (Minn.)

The cases cited by appellant (Brief, pp. 165 to 171) , in

support of its contention now under consideration, are

wholly irrelevant, at least in so far as the rights of Eyre

are concerned. None of these cases involve principals and

sureties.

The excerpt cited from 13 C. J. and appearing on

page 165 of appellant's brief and also the quotation from

Williston on Contracts appearing on pages 167 and 168 of
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appellant's brief, are merely to the effect that a third party

for whose benefit a contract is made takes such contract

subject to the equities between the original parties. Ap-

pellant, however, overlooks the principle that if such third

party alters his position to his detriment in reliance upon

such contract, the equities between the original parties

cannot be set up to impair his rights. As said in 81 A. L.

R., page 1292 note,

"the beneficiary in attempting to enforce the contract,

is subject to all the equities arising out of the con-

tract jjctween the principal parties thereto, * * *

unless the third person has been induced to alter his

position by relying in good faith upon the contract

made for his benefit/'

See also Trimble v. Braeher, 25 Oh. St. 378 (381) .

Crowell V. Currier, 27 N, J. Eq. 152.

As we have shown in another portion of this brief

Eyre certainly altered its position to its detriment in re-

liance upon the validity of the $11,000.00 bond.

Appellant adds to this brief and quotes from the case

of Blessing v. Ocean Ace. & Guar. Corp., Ltd., 152 Ore.

632 at page 169 of its brief not previously cited in its

former brief. We are not at outs with this case but are at

a loss to perceive its application to any issue in the instant

suit. In the Blessing case the plaintiff as administratrix

of her husband s estate brought an action against the de-

fendant insurance corporation. The policy of insurance un-

der consideration by the Court consisted of two writings

—

the policy itself and a rider attached thereto. The contract
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was a regular Employer's Liability Policy agreeing to in-

sure the Oregon Casket Company against loss by reason

of the liability imposed by law upon the Casket Company.

It was a contract of indemnity against loss executed for

the sole benefit of the assured. No judgment had been

recovered against the assured and therefore, this feature

of the contract of insurance was not in question. The rider

was entitled "Oregon Voluntary Compensation Endorse-

ment" and the action was brought to recover the amount

of compensation which plaintiff would have been entitled

to receive from the Workmen's Compensation Fund had

the decedent been subject to the Workmen's Compensa-

tion Act and this sum would be payable to her under the

terms of the policy, if, by its terms, she was entitled to

maintain the action. There was a proviso in the endorse-

ment which provided

:

"(c) That in any case such benefits may be with-

held upon the joint agreement of the Company and
Assured named in the declarations."

It was stipulated upon the trial that a joint agreement

had been entered into between the defendant insurance

company and the assured Casket Company that the bene-

fits which would otherwise have been payable to the plain-

tiff on account of the death of her husband should be with-

held and not paid to her. It was in connection with this

state of facts that the quotations found at page 169 of

appellant's brief were employed. The Court held at page

641 of the Oregon Report that:

"This contract was made primarily for the benefit

of the assured and not for the special benefit of an
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employee of the assured, nor was it a contract which

the law required her to make."

In the case at bar what was the purpose of the $11,-

000.00 bond if not to protect warehouse receipt holders?

Surely the surety company was not collecting a premium

for the warehouse bonds to protect the principal against

a suit that it might institute against itself. The spirit of

the statutes of Oregon was to require a sufficient bond to

protect all warehouse receipt holders for any dereliction

on the part of a warehouseman. The Blessing case and the

one under consideration are not analogous in fact or upon

any principle of law.

On page 170 of its brief appellant makes the surprising

statement that "the type of cases analyzed in the Note,

71 A. L. R. 1278, and Section 342 of Black, 2nd Ed.,

Rescission and Cancellation," have no bearing upon the

facts of this suit. Appellant then goes on to say that "this

line of cases refer to contracts of guaranty and suretyship

made directly with the obligee seeking to enforce the

obligation upon an independent consideration, in most

cases not moving, as here, from the principal, but from

the obligee and the surety sought to defend for fraud prac-

ticed upon him by the principal to induce the making of the

contract with the obligee."

It will be observed that appellant argues that in most

of the cases cited by Black and in 71 A. L. R. the con-

sideration moved "from the obligee" and not "from the

principal."
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We merely ask the Court to consult the citations re-

ferred to in order to see the falsity of appellant's state-

ment. If Eyre had paid a consideration directly to the

Surety Company in order to induce it to enter into the

$11,000.00 bond, then the Surety Company might have

been in a position to contend that Eyre's rights were sub-

ject to any equities existing in favor of the Surety Com-

pany. As said in J. R. Watkins Co. v. Beyer, 233 N. W.
(Wis.) 442 (444) :

"The general rule of law is that fraud practiced

by the principal upon a surety, without any knowledge
or participation on the part of the obligee by means
of which fraud the surety is induced to sign the con-

tract, does not affect the liability of the surety to the

obligee. 50 C. J. 61, par. 104, and cases there cited.

"The sole authority to the contrary is Dr Koch
Medical Tea Co. v. Poitros, 36 N. D. 144, 161 N. W.
727, and a subsequent case which followed that case,

Rawleigh Co. v. Warren, 47 S. D. 319, 198 N. W. 555.

The attempt to create an exception to the rule is based

upon the fact that in Dr. Koch Medical Tea Co. v.

Poitros, as in this case, the guaranty contained a re-

cital that it was in consideration of $1 paid by the

obligee to the surety, the receipt of which was acknowl-

edged; that because of this it was a contract directly

between the obligee and the surty, and that in pro-

curing it the principal acted for the obligee rather

than for himself as principal * * * ."

Appellant is burnt therefore by its own logic.

In a further attempt to discredit the authorities cited

in 71 A. L. R., appellant (Brief p. 170) observes that "the

writer of the note excludes cases where there has been no

effective delivery of the instrument." This statement is in-
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correct. What the writer of the note says is "* * * the

annotation does not inckide those cases in which an obliga-

tion has been delivered to a principal by the surety or

guarantor on condition that another act be performed be-

fore the obligation becomes effective; as, for example,

where an obligor obtains the signature of one surety on a

note under a promise not to deliver it to the obligee until

another surety has been obtained."

It is generally held that even though a surety signs

an obligation upon condition that others also sign it, he is

bound if the principal delivers the instrument to an obligee

who has no notice of the condition.

50 C. J., Priiwipal and Surety, Sec. 55.

Appellant's observation, therefore, is misleading and

like many of the observations in its brief merely serves to

confuse the issues.

Appellant in referring to the note in 71 A. L. R. also

observes (Brief p. 170) :

" * * the rationale of the cases is set out, page 1280
of the Note, to rest upon the equitable principle that

where one of two innocent persons must suffer, he
who made it possible for the principal to deceive the

obligee to his damage should suffer. In other words,

the one having the superior equity prevails."

We concede that there are decisions which base the

liability of a surety on its contract upon the principle re-

ferred to by appellant. This principle, however, clearly

sustains the right of Eyre to recover on the $11,000.00
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bond. The Surety Company not only failed to establish

the grounds of fraud and concealment alleged in its com-

plaint which it claims entitle it to a cancellation of the

bond but even though it had, the equity of Eyre would

be superior to that of the surety as Eyre, with knowledge

of and in reliance upon said bond, in good faith extended

credit to the Fischer Companies.

See Sager v. W. T. Rawleigh Co., 150 S. E. 244.

Jones V. Swift, 94 Ind. 516.

McWilliams v. Mason, 31 N. Y. 294.

As said in Scholl v. Oilman, 160 N. E. (Mass.) 889

:

"It is immaterial what induced the defendant to

sign the bond, so long as the obligee was not respon-

sible therefor."

The case of American Surety Co. of New York v.

American Mills Co., 260 U. S. 360, referred to on page

170 of appellant's brief, has no bearing upon the facts be-

fore us. In that case both the principal and the obligee

were guilty of fraud and circumvention upon the surety.

There the obligee was using the surety contract as a means

of getting the Surety Company to pay an existing obliga-

tion of the principal.

On page 168 of its brief appellant further argues:

"Moreover, it would appear that appellee-claim-

ants, further fall within the doctrine of Washburn v.

Interstate Inv. Co., 26 Ore. 436; McCarger v. Fed-

eral Securities Co., 134 Ore. 342, 361 to 365; Haines
V. Pacific Bancorporation, 146 Ore. 407, 409 to 414.
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These cases teach an incidental beneficiary of a con-

tract may not sue thereon as the real party in interest;

that the right to sue must be based upon an equity of

the promisor having received a fund which he promises

to pay for their benefit."

We shall not consume the time of the Court in attempt-

ing to distinguish the cases cited by appellant in the above

extract from its brief other than to say that those cases

do not involve bonds of the character under consideration

and the facts in those cases disclose that the persons at-

tempting to enforce the contracts were only incidental

beneficiaries.

Oregon precedents are numerous to the effect that

on a contract properly made for the benefit of a third

person, he can bring an action directly against the prom-

isor.

The Home v. Selling, 91 Ore. 428-435.

Davidson v. Madden, 89 Ore. 209-215.

Feldman v. Maguire, 34 Ore. 309.

Schneider v. White, 12 Ore. 503, 504.

Baker v. Elgin, 11 Ore. 333, 334.

There can be no question but that in the present in-

stance the bond under consideration was intended for the

direct benefit of the holder of warehouse receipts issued by

the said Warehouse Company. The bond (Ecc. 2, Tr. p.

615) expressly provides that it is to secure the faithful

performance of the acts enjoined upon the Warehouse
Company by law. Who were intended to be protected by
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this bond if it were not the holder of the warehouse receipts

issued by the Warehouse Company? The Warehouse Act

{Sec. 61-605, Oregon Code 1930) expressly provides:

"The bond of * * * warehousemen, shall be filed

in the office of the secretary of state of Oregon and
any person injured * * * by reason of neglect or fail-

ure of such * * * warehousemen to comply with the

provisions of this Act * * * shall have a right of action

upon such bond for the recovery of all damages suf-

fered thereby."

In determining the question as to who were intended

to be benefited by the $11,000.00 bond, it is immaterial

whether said bond is treated as a common law bond or a

statutory one. The Surety Company in executing this

bond knew that it was for the protection of holders of

warehouse receipts issued by the Warehouse Company

and that the holders of such receipts had the right to sue

thereon and it cannot now claim that such holders had no

authority to sue upon the bond. If the appellee claimants

as holders of such warehouse receipts may not sue on said

bond as the real parties in interest, then why did the

Surety Company make them parties to this suit? If they

have no interest in the bond, then it was certainly not

necessary to make them parties to a suit seeking its can-

cellation. This is just one of the many inconsistencies

appearing in appellant's brief.

All the decisions hold that the purpose of warehouse-

men bonds is to protect the holders of warehouse receipts.

As stated in State v. Broadwater Elevator Co., 201 Pac.

(Mont.) 687,693:
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"The purpose of the law in requiring a bond is

to protect the bailors from wrongful acts of the ware-

housemen, and if the ])rincipal is liable, the sureties

are liable."

Also in State i\ Oakley, 225 Pac. (Wn.) 425 (Sijl 7) ,

it was held:

"Where obligation of sureties was to answer for

warehouseman's faithful performance of acts and
duties enjoined on him * * * and their principal was
bound for conversion of grain without demand by
depositories and receiptholders, sureties were also

bound."

Again in Maryland Cas. Co. v. Washington Loan <§

Banking Co., 145 S. E. (Ga.) 761 (Syl. 2), it was held:

"Warehouseman failing to deliver cotton repre-

sented by receipts or to pay debts secured, held it liable

with surety to pledgee of receipts for money bor-

rowed."

See also State v. Cochrane, 175 S. W. (Mo.) 599.

Phillips V. Semingson, 142 N. W. ( N. Dak.) 47.

The mere fact that the State of Oregon is named as the

obligee in the present bond certainly does not prevent the

holders of warehouse receipts from suing on such bond in

their own name. They are the ones sought to be protected

by the bond and therefore are the real parties in interest

within the meaning of Section 1-301, Oregon Code 1930.

As said in 9 C. J., Bonds, Sec. 152

:

"Under statutes in many jurisdictions, which pre-

scribe that the real party in interest must be the plain-
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tiff, the obligee need not sue if he is not entitled to

the beneficial interest in the bond; but the party for

whose benefit the bond is executed, whether the ob-

ligee or some other person, must sue thereon."

In National Surety Co. v. State, 136 3Id. 274 (Syl. 6)

,

it was held:

"Any one interested in performance of condition

of bond payable to state for benefit of individuals can
sue on it."

Also in C. J. Burton Mach. Co. v. Ruth, 194 S. W. 526

(528), the court said:

"We have no difficulty whatever in holding that a

bond not complying with the statutory form * * *

may, nevertheless, be good as a common law bond and
may be sued on by any one for whose benefit it was
made whether designated or named therein or not."

In PhiUips v. Semingson, 142 A^. W. (N. Dak.) 47

(48), the warehouseman's bond ran to the state. The

court said

:

"^.^^e thmk it best to adopt a rule in this state that

the action upon the warehouseman's bond may be in-

stituted by any creditor but must be brought on be-

half of themselves and all others similarly situated."

In the present case all the warehouse receipt-holders

are before the court.

In United States v. McCann, 40 Ore. 13, it was held

that a bond running in the name of the United States

could be sued upon by the United States or the person

beneficially interested.

Also in Grandy v. Williams, 147 Ore. 409 (417), the

court said:
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"Ben Rhodes Grandy, the minor, was unquestion-

ably the proper party to bring this suit. Section 1-301,

Oregon Code 1930, provides, in substance, that every

action shall be prosecuted in the name of the real party

in interest, with an exception which is not material

here. The defendants insist that because Ben Rhodes
Grandy was not specifically named as obligee in the

bond that the sivit cannot he maintained in his name.

In Close V. Farmers' Loan & Trust Co., supra, this

question was decided, as shown by the following lan-

guage :

'Finally, it is insisted by the appellants that the

plaintiff can maintain no action against the sureties

upon the bond in question because it ran to her mother
only, and she is herself a stranger to it. * * * We do
not regard the name of the obligee as important, be-

cause, whatever name was inserted, the clear intention

was to secure all persons whom the court by its order

sought to protect. In fact it was for the benefit and
protection of every person who had a direct pecuniary
interest in "the faithful performance by the principal

of his duties as such trustee" under said will.'

"The intention of a bond of this character is to

protect the funds and the real obligee, even though
he is not named in the bond: Campbell v. O'Neill, 69
W. Va. 459 (72 S. E. 732). * * * "

See also Scott v. Feilschmidt, 182 N. W. {la.) 383,
384.

State V. Cochrane, 175 S. W. (Mo.) 598, 602.

(5) ANSWER TO APPELLANT'S CONTEN-
TIONS, "NOT A STATUTORY BOND: BOND
NEVER REQUIRED BY STATE, OBLIGEE
THEREIN: NO ACCEPTANCE OR DELIV-
ERY OF THE BOND." (App. Br. 171)



54

As the above heading involves several distinct proposi-

tions we will make reference to each one separately.

"NOT A STATUTORY BOND"

The question as to whether or not the $11,000.00 bond

is a statutory one is ably presented in the brief filed by

the Attorney General through his First Assistant, Willis

S. Moore, Esq., who appears on behalf of the Secretary

of State and the Director of Agriculture. We adopt his

argument in this connection as our own and add nothing

thereto as we feel that this point has been fully covered in

his brief.

"BOND NEVER REQUIRED BY STATE,
OBLIGEE THEREIN"

The Surety at pages 157-158-159 and 171 of its brief

argues that the theory of its bill as established by proof

shows that the Surety was fraudulently imposed upon in

that, it was misrepresented to the Surety that the bond

was demanded by the State of Oregon as an ordinary

warehouse bond, whereas it was not in truth required by

the State of Oregon. There was no misrepresentation as

to who required the $11,000.00 bond.

The evidence does not establish that the Warehouse

Company or any of its representatives made any misrep-

resentation as to who did require the bond. It is idle for

the Surety to say that it was under the apprehension that

the requirement for the procurement of the bond was made

by the State. It had been writing the Fischer Warehouse
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Company's bonds since 1923. It knew as well as anyone

that licenses and bonds for warehouses under the State

Statutes began on and from July 1st of each year. What

should the Surety have thought when the $11,000.00 bond

was required in February of 1932? It certainly knew it

was not the usual yearly bond which in the past had never

exceeded $4,000.

We now refer to the evidence in support of our previous

statement that no misrepresentation was made by the

Warehouse Company or any of its representatives in

securing the bond.

When King was asked to state whether anything in his

conversations with Benson was said as to the requirement

of the eleven thousand dollar bond, he merely responded

by saying there was not any uncertainty in his mind ; that

he did not recall the exact words but that an additional

bond was required but he was not sure whether it was the

State Department, the Department of Agriculture, or the

State Market Agent, (Tr. 330, 331) ; that the first time

that he, King, had occasion to or found it necessary for

recalling the conversation relating to the procurement of

the $11,000.00 bond, was after the difficulties of the Fis-

cher Companies, which were made known in July of 1932,

(Tr. 340), or approximately five to six months after the

original conversation, a most convenient time to refresh his

memory ; that King stated that when the authority to issue

the bond was received from New York, he may have pre-

pared the same and mailed it to Mr. Adams, their agent

at Silverton. (Tr. 332). It is interesting to read King's

letter to Adams at Silverton, which is in evidence as Ex-
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hibit 8 (Tr. 620). King made no mention as to who was

requiring the bond. The only fear that he had was that

the Surety might lose the business due to the uncertainty of

the Warehouse Company as to whether or not it would

require the bond. King unhesitatingly stated that it was

the intention of the Surety Company that the eleven thou-

sand dollar bond should be filed and deposited with the

same efficacy, force and effect as the four thousand dollar

bond. (Tr. 333).

Adams, the Silverton agent, gave his version over ob-

jection by saying that Benson called him on the phone at

his home and stated that they had to have an additional

eleven thousand dollar bond ; that he hardly knew what to

say
—

"I was going to say I think he said the state, but I

cannot he jjositive about that" , but that was his impression

because he had furnished bonds to the State before, and

then asked Mr. Stott, for the Surety Company

—

"Does that answer the question?"

Lyons, the Oregon manager for the Surety Company,

with commendable frankness, after saying that he had

written bonds for the Warehouse Company for eight

years {Tr. 338) , testified that in January of 1932, Benson

called at the Portland office with a combined financial

statement of the Warehouse Company and the Flouring

Mills, and when asked under questioning by his counsel

as to who required the bond, answered

:

"I don't recall that."

In fact he did not think it was necessary for Benson

to say who required the bond ; that the Surety assumed it



57

was required by the Public Service Commission. He relied

upon their C-2 rating of $100,000.00, secured through the

usual commercial agency channels and also on account of

the confidence they enjoyed. (Tr. 340 to 342).

The rule of law is firmly settled that even though the

Warehouse Company induced the Surety to issue the bond

by reason of misrepresentations the same cannot be in-

voked against Eyre because it relied on the bond and

cannot retreat without loss.

NO ACCEPTANCE OR DELIVERY OF
THE BOND

We now discuss the question as to whether or not there

was a valid delivery of the bond.

It should be borne in mind that in the present instance

the appellant is a corporate surety and received a con-

sideration for the present bond. The difference between

a paid surety and a voluntary or gratuitous one is thus

pointed out in American Surety Co. of New York v. Noe,

53 S. W. (Kij.) 178 (181), where the court said:

"The appellant by its contract was not a voluntary
or gratuitous surety. It was a paid surety, and as such
it may not avail itself of the principles applicable to

and controlling the rights of a voluntary or gratuitous
one. * * *

"The reason for applying to a paid surety a dif-

ferent rule when determining his liability in such cases

was stated in Atlantic Trust &Dep. Co. v. Laurinburg
(C. C. A.), 163 F. 690, 695, in this language: 'The
very reason for the existence of this kind of corpora-
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tions, and the strongest argument put forward by
them for patronage, is that the embarrassment and
hardship growing out of individual suretyship that

give application for this rule is by them taken away;
that it is their business to take risks and expect losses.

If, with their superior means and facilities, they are to

be permitted to take the risks, but avoid the losses,

by the rule of strictissimi juris, we may expect the

courts to be constantly engaged in hearing their tech-

nical objections ***'."

Also in General Asbestos (^ Supply Co. v. Aetna Cas.

^ S. Co., 198 iV. E. (Ind.) 813 (816), the court said:

"The appellee is a surety for profit, and not an

accommodation surety, and is therefore not a favorite

of the law. Its status is in the nature of an insurer

rather than a surety."

Also in 21 i^. C. L,., Principal and Surety, Section 200,

it is said:

" * * * ij^ general, as the contracts of surety com-

panies are essentially contracts of indemnity, the

courts ordinarily apply to them by analogy the rules

of construction applicable to contracts of insurance."

See also American Surety Co, v. Plank (| Whitsett,

165 S.E. (Fa.) 660,663.

Title (| Trust Co. v. U. S. F. ^ G. Co., 138 Ore. 467,

477.

12 A. L. P.p. ^^2, note.

In view of the rules laid down in the foregoing author-

ities we do not feel that this court will have much sympathy

with the contention of appellant in this case that there was

no sufficient delivery of the bond under consideration. The
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appellant clamored for this business and then when a loss

occurred clamored to get rid of it. The bond in question

being for all intents and purposes a contract of insurance

as shown from the above cases, upon what theory can the

appellant claim that there was an insufficient delivery of

such bond. A very instructive case in this connection is

Udick V. U. S. F. ^ G. Co., 215 Pac. (Ida.) 838, (839) :

"Getts and Hentler contracted with respondent to

build a dwelling house and agreed to furnish a bond
for the faithful performance of the contract. They
applied to appellant, U. S. Fidelity & Guaranty Com-
pany for a bond which was issued in the sum of $2000.

The appellant executed the bond, respondent being

named as the obligee, therein, and its local agent de-

livered it to Getts and received from Getts the full

premium therefor. Getts retained the bond in his pos-

session without delivering it to respondent. Neither

Getts nor Gentler signed the bond. The contractors

defaulted, and respondent was obliged to pay lien

claims in more than the penal sum of the bond, for

which sums so paid less the balance unpaid on the

contract price he recovered judgment by default

against the contractors and a judgment of $2,000 on
the bond against appellant. The appellant stands on
the nondelivery of the bond and concedes that the

mere failure of the principals to sign would not exon-
erate it from the obligations of surety. * * *

"Delivery is essential to the validity of a bond,

but—
'there is no precise or set form in which the delivery

must be made ; it is sufficient if it is made by any acts

or words which show an intention on the part of the

obligor to perfect the instrument and to make it at

once the property of the obligee; and this may be ac-

complished although the bond does not come into the

actual possession of the obligee. The strict rules re-
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lating to the delivery of deeds do not apply to bonds.'

9 C. J. 16, 17, 18.

"Appellant strenuously contends that there is no
analogy between a surety bond and an insurance pol-

icy so as to bring the former within the rules relating

to insurance policies as stated in Marysville Mercan-
tile Co. V. Home Insurance Co., Ltd., 21 Idaho 377,

121 Pac. 1026, which discusses the effect of retention

of an insurance policy in the hands of the local agent
without actual transfer to the insured.

"In Hensley v. School Dist., 97 Kan. 56, 154 Pac.

253, the court says:

'But here the surety is a corporation engaged in

assuming such obligations for pay. It is practically

an insurance company.'

"In general the contracts of surety companies are

essentially contracts of indemnity, and the courts ordi-

narily apply to them by analogy the rules of construc-

tion applicable to contracts of insurance. 21 R. C. L.

Sec. 200, pp. 1160, 1161; Royal Indemnity Co. v.

Northern Ohio Granite & Stone Co., 100 Ohio St. 373,

126 N. E. 405; 12 A. L. R. Annotation, p. 382.

"While we are not called upon to construe the con-

tract here, we see no sound reason for not applying in

this case the same rules as to delivery which we would
apply if the contract in question had been an ordinary

insurance policy. It seems to us that if Getts after

paying the premium had allowed the bond to remain

in possession of the local agent, and the agent had told

respondent that the bond was in his possession, and
respondent relied thereon, the surety would have been

in no position to rely on the nondelivery, but would
have been in the same position as an ordinary fire in-

surance company under like circumstances, as in

Marysville Mer. Co. v. Home Ins. Co., supra, and
similar cases."
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In Couch on Insurance Laws, Vol. I, page 235, it is

said:

"In this connection it is held that a sufficient de-

livery to the obligee of a fidelity bond is effected by

delivery thereof to the employee whose fidelity is

guaranteed * * * with intent to deliver it to the obligee

and to pass it to his custody. Also, that delivery of a

contractor's bond to the contractor, together with an

assumption that it is in the obligee's possession, con-

stitutes delivery, although the contractor never in fact

actually delivered the same to the obligee. A delivery

of a joint and several bank deposit guarantee bond
by the insurer's, agent to the bank, for execution as

principal debtor, is equivalent to delivery to the ob-

ligee and delivery of a surety bond guaranteeing fidel-

ity of an officer of a subordinate lodge, running to

the parent paternal organization, may be made to the

local lodge which the officer represents."

Also in 50 C. J., Principal and Surety, Section 68, the

rule is stated:

"Thus, so far as the surety is concerned his liabil-

ity on the bond or obligation becomes fixed by his

delivering it to the principal, with the intention that it

shall become operative, as where he places it in the

office of the principal for his signature, as this is

equivalent to delivery to the obligee."

Again in Haywood v. Townsend, 38 A^. Y. S. 517

(520), the court said:

"As above stated, the requirement that it should
be filed was not for their (sureties') benefit. It has
been held that the requirement that a bond should be
approved by the surrogate is not one for the benefit

of the sureties, but of the creditors and legatees and
that the sureties cannot raise the objection that it has
not been so approved * * *

. Having, by signing the
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bond and giving it to the principal, placed it in the

power of the principal to secure the money, and he

having done so, it has, so far as the principal and sur-

eties are concerned, served its purpose; and it should

not be permitted to repudiate the bond, to the detri-

ment of the parties it was apparently given to secure,"

In Harrigan v. Home Life Ins. Co., 58 Pac. (Cat.)

180, 182, it was stated:

"It is therefore a matter solely of intention. If it

was intended that the document should he in force

before it was actually handed over, it will he deemed

constructively delivered."

Also in New York Life v. Bahcock, 30 S. E. (Ga.)

273 (275) the Court said:

"The fundamental question to be determined in

the legal construction of all contracts is, what was

the real intention of the parties ? * * * ^ ctual delivery

of the policy to the insured is not essential to the valid-

ity of such a contract, unless expressly made so by its

terms. It is true that as to whether or not a policy

has been delivered often becomes a material question,

for this is usually the most effectual way of proving

the acceptance of the application made by the insured.

But the contract may he otherwise proven, and, when
it is shown to he in writing it is ordinarily hinding up-

on the company, though there should he no delivery

whatever, either actual or constructive , of the policy

and though it should remain in the hands of the com-

pany, * * * As a general rule, whenever one parts

with the custody and cofitrol of anything with the in-

tention at the time that it shall pass into the possession

of another, its delivery to such other person, has in

contemplation of law, hecome complete."
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In Hanover v. National Surety Co., 123 Atl. (Pa.)

63, (syll. 2) , it was also held:

"A bond was delivered by a surety company at the

time its agents placed it in the office of the principal

for his signature; this being equivalent to delivery to

obligee."

In Harlow v. NorthA merican Ins. Co., 298 Pac. ( Wn.

)

724, (726) , the court remarked:

"We may say in passing that it does not take much
to establish a delivery of an insurance policy. Manual
delivery is not indispensable."

See also, U. S. S^ G. Co. v. Bd. of Education, 15 S.

W. (2d) 255.

Donaldson v. Hartford Ace. S^ I. Co., 112 Atl.

(Pa.) 562, 563.

Martin v. Businessmens Assur. Co., 246 N. W.
(Minn.) 882, 884.

Searle v. So. Surety Co., 247 N. Y. S. 337, 339.

Pacific Mut. L. Ins. Co. v. Barton, 50 Fed. 362, 365.

Harris v. Travelers Ins. Co., 80 Fed. (2d) 127,

Syl. 1.

When the Surety Company signed the present bond

and delivered it to its principal and received the premium

on such bond, it certainly released all control over the in-

strument and intended that it should be a binding obliga-

tion. This is especially true as the bond expressly provides

that it "covers the period commencing February 1st, 1932,

and ending June 30, 1932." The surety certainly in-

tended to be bound for that period when it unconditionally
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delivered the instrument to the principal therein. It makes

one lose faith in surety companies when they raise such

highly technical defenses as is being raised in this case by

appellant.

The bond was in fact approved (Tr. 325-328) after it

was called to the attention of the Director of Agriculture

in July of 1932 and under the maxim that "Equity Re-

gards That as Done Which Ought to be Done", 21 C. J.

200, the bond must be considered as approved when issued

and delivered.

However, the rule established by the adjudications and

text books is that the failure to approve or file an official

bond will not affect its validity.

4 R. C. L. ;;. 53, Sec. 13.

9 C. J. p. 25, Sec. 39.

American Book Co. v. Wells, 26 Ky. L. Rep. 1159,

1166.

People V. Edwards, 9 Cal. 286.

People V. John, 22 Mich. 460, 466.

Estate of Ramsay v. The People, 197 ///. 572-582.

Whithurst v. Hickey, 3 Martin {N. S.) 589 (La.).

15 Am. Dec. 167.

Innumerable authorities can be added to this list.

In 9 C. J., page 25, Section 39, it is stated that:

"a provision requiring the official approval of a bond

is merely directory. Hence an irregularity or entire

failure in this respect does not affect the validity of

the bond."
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In People v. Edwards, et al., 9 Cal. 286, it was con-

tended that the bond of a sheriff was invalid because it was

not properly and legally approved. The court said, page

292:

"The defect in the approval of the bond, if any

existed, could not avail the defendants. The object of

requiring the approval is to insure greater security to

the public, and it does not lie in the defendants to ob-

ject that their bond was accepted without proper ex-

amination into its sufficiency by the officers of the

law."

In Estate of Ramsay v. The People, 197 ///. 572, 582,

the court said

:

"The requirement that an official bond shall be

»
approved by some representative of the government
is for the purpose of furnishing some means by which

the public may be assured that the bond tendered is

sufficient and is properly executed. The duty of thus

approving the bond is a duty which is due to the public

and not to the principal in the bond or to his sur-

eties. * * * "

We have shown that the present bond was delivered

when the Surety Company turned it over to the Ware-

house Company. In doing so it was the intention of the

surety to part with all control over the instrument. This

was tantamount to a delivery. Further the present bond

{Ex. 2, Tr. p. 615) expressly provides that "this bond

covers the period commencing February 1st, 1932, and

ending June 30, 1932." This shows that the surety in-

tended its liability to commence as of February 1st, 1932,

regardless of when the delivery was made. As said in

Stearns on the Law of Suretyship, page 195:
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"Where a bond recites that it shall run for twelve

months from its date, the surety will be liable for de-

faults occurring between the date and delivery."

See Brillion Lbr. Co. v. Barnard, 111 N.W. (Wis.)
483 (488).

Aetna Life Ins. Co. v. American Surety Co., 34
Fed. 291 (300).

Baker v. Pewn. F. Ins. Co., 263 Pac. (Mont.) 93

(96).

Now let us refer to the Surety Company's own testi-

mony in this case which unequivocally proves that the

bond was delivered within the above holdings and as a

matter of fact.

W. A. King, the assistant manager, testified that their

local agent, Adams, informed them that the Warehouse

Company required an additional bond (Tr. 329) and that

he. King, secured authority for the bond after which it was

i^repared and mailed to Mr. Adams, he, King, expecting

the bond to he filed with the Department of Agriculture

and to be additional to the $4,000.00 bond (Tr. 332) and

with the intention that the $11,000.00 bond be filed and

deposited with the same force and effect as the $4,000.00

bond. (Tr. 333).

Ed Adams, the local agent at Silverton, Oregon, stated

that he knew the $11,000.00 bond was to act as additional

security for the warehouse receipts (Tr. 335) and that he,

Adams, surrendered the bond unconditionally except that

he wanted his premium paid. (Tr. 337-338.)
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W. J. Lyons, manager of the American Surety for

twenty-three years in Oregon, stated that he did not recall

who required the bond (I'l'. 338, 341) but it was his in-

tention by issuing the bond to increase the Surety Com-

pany's load from $4,000.00 to $15,000.00 and that if the

Warehouse failed to honor its receipts the holders would

have a claim against the Surety (Tr. 344) ; that in July,

1932, when Mr. and Mrs. Fischer and Mr. Kerr came to

his office he was advised that he, Fischer, "had other ware-

house receipts to an amount of $11,000.00," at which time

not a word was said as to where the $11,000.00 bond was

{Tr. 342-343) ; that subsequent to July 21, 1932, he found

out from iMr. Randall for the first time that the bond had

not been actually filed until July 21, 1932 {Tr. 343, 345,

346). That Kerr's letter, Ex. 6, asking for the return of

the bond was after a conference in the Surety Company's

office in July of 1932, {Tr. 344) and that when Fischer

came into his office on July 20, 1932, he, Lyons, thought

the American Surety had a bond in back of the receipts

for $15,000.00 {Tr. 347) and he was quite surprised to

learn that the bond had not been filed until July 21, 1932,

as he had expected that the bond had been filed at sub-

staniiallif the date of its issuance; that the premium on the

bond in the sum of $110.00 was paid and collected. {Tr.

338-348).

L. H. Fischer, the president of the company, stated

that he sup2)osed the bond would be mailed to the state as

he told Benson to mail the bond. {Tr. 378)

.

Mr. Stott, attorney for the Surety Company, stated:
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"It is admitted here that the bond was sent to Mr.
Adams and by him delivered to the Fischer Ware-
house Company." {Tr. 458)

Mr. Kerr, the secretary of the Fischer Warehouse

Company, as a result of a conference with several inter-

ested parties, was under the impression that the bond had

been sent to Salem and made a trip to Salem in order to

see if the bond was actually there. (Tr. 459, 460, 463, 465)

.

The bond was not mailed through inadvertence.

The Surety Company invokes the aid of equity. "He

who seeks equity must do equity" and within reason the

Surety Company, in the light of the record, cannot object

to the Chancellor carrying out that which it, the Surety

Company, had all times understood and expected.

From the above it is demonstrated that everyone in-

volved with the bond in question knew that it was out-

standing and actually thought it was on file. Certainly

there was no condition precedent or subsequent to be per-

formed before the bond was to become effective. It was

issued and surrendered unconditionally and the Surety

Company received its premium and at all times felt its

maximum load of liability was $15,000.00.

The testimony just alluded to clearly shows that it

was not only the intention of the Surety Company that

the bond should have been filed but in any event it was

delivered. In this connection we allude to one of equity's

cherished maxims, namely, that equity regards as done that

which ought to be done. 21 C. J., page 200.
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This equitable principle is discussed in 21 C. J., page

200, beginning with Sec. 190.

It would be impracticable to set out in detail cases

applying this particular maxim. The text covers the hold-

ing of the authorities. We call special attention to Sec.

196 appearing in 21 C. J. at page 202, which relates to the

time of performance. This maxim fully establishes that

the bond in question should be considered as delivered and

filed on February 1, 1932, its date, or shortly thereafter,

when the Surety Company surrendered control over it.

Buchanan V. Williams, 160 iS'. W. (Ark.) 190-191-

192.

This was a contest between two individuals for the

office of Sheriff. Williams did not file his bond until the

11th day of December, 1907, when it should have been

filed prior to the first Monday in December. The court,

in treating this situation, stated:

"The principle of law which governs this transac-

tion is one so just that it need only to be stated for its

justness to be conceded and which has been so long

recognized that the memory of man runneth not to

the contrary. It is that no man shall be permitted to

profit by his own wrong. * * * The purpose of the

appellant in failing to file his bond was so manifest

that we cannot remain ignorant of it, and we will ap-

ply the maxim 'that equity looks upon that as done

which ought to be done' and accordingly we treat the

bond as filed within the time limited by law and we
charge Williams with the commissions of the year

1907."
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This maxim was applied in

United Artisans vs. Cronise, 88 Ore. 602.

A change of beneficiary was not received by the fra-

ternal organization until after the death of the member.

The by-laws required that the change should be approved

by the officers of the lodge, etc. The court held that equity

will consider that done which ought to have been done, and

the new beneficiary was entitled to recover on the certifi-

cate.

In Ruth vs. Cox, 134 Ore. 200-207, the court applied

the maxim in question in requiring the substitution of

milch cows under an oral agreement that the unsuitable

cows should be replaced. The court held that the oral sub-

stitution agreement was valid in equity, saying

:

"This view is sustained by the principle that equity

treats as done that which the parties intended should

be done."

DISCUSSION OF APPELLANT'S AUTHOR-
ITIES RELATIVE TO ACCEPTANCE AND

DELIVERY. (App. Br. 172 to 177)

Appellant (Brief page 172) quotes from the case of

Larson v. National Surety Co. to the effect:

" * * * that a bond is not 'executed' until it is de-

livered * * * ."

We have shown (infra) that the present bond was de-

livered when the Surety Company turned it over to the

warehouse company with the intention of relinquishing all

control over said bond.
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In the Larson case cited by appellant there was a re-

ceiver appointed and after the appointment of such re-

ceiver the bond was turned over to the commission. The

court (/;. 508) said:

"Upon the appointment of a receiver * * * the

Grain Company ceased to function. It no longer had
power to act or operate except through the receiver

as an agency of the court. The appointment of the

receiver terminated the implied authority of the Grain
Company or any of its officers to deliver the instru-

ment to the Railroad and Warehouse Commission. * "

There was no receiver appointed for the Warehouse

Company in the present instance when the bond was turned

over to the state. Also in the said Larson case no warehouse

receipt holder knew about the bond or acted to his dis-

advantage in reliance thereon. In the present instance

Eyre knew about and relied upon said bond in dealing

with the Fischer Companies.

In People v. Kneeland, 31 Cal. 288, referred to on

page 174 of appellant's brief, the two judges concurring

in the opinion remarked that if the bond had been acted

upon

—

" * * * the sureties would have been estopped from
denying their liability on it notwithstanding the fact

that it did not have the approval of any county officer

endorsed upon it. In People v. Evans, (29 Cal. 425,

435) the sureties were held liable upon a bond ap-

proved by the county judge, who had no jurisdiction

to act in the premises. His act in approving the bond
was absolutely void. There was then no approval."

In State v. American Bank, cited by appellant (Brief

page 174), the bond was rejected by the county commis-
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sioners and was returned to the principal. The sureties

were informed of such rejection. The court merely held

that under such circumstances the county commissioners

could not thereafter approve the bond so as to bind the

sureties."

On page 174 of its brief, appellant quotes from 9 C. J.,

Bonds, Section 28, page 18, to the effect:

"Statutory or official bonds made payable to the

state cannot become effective until they are accepted
by those duly authorized to accept them."

The only case cited to support this text is State v.

Gaver, 80 Atl. 891. We have considered this case in an-

other portion of this brief. However, in this connection

we desire to call the court's attention to 46 C. J., Officers,

page 1065, Section 391:

" * * * the principal and the sureties cannot object to

the manner or time of the delivery of the bond, or

that it was delivered to an improper person. A statu-

tory requirement of approval of an official bond is

for the benefit and convenience of the public, and,

being merely directory, sureties cannot escape liabil-

ity because the bond is not approved by the proper

authorities, or within the time prescribed by statute."

We think that even the Surety Company will admit

that the bond was delivered to the state and filed. If

there were any irregularity as to the time of delivery the

surety is not in a position to take advantage of it. Further-

more, in the present instance the bond was delivered as far

as the Surety Company is concerned when it uncondi-

tionally delivered the bond to the Warehouse Company.
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Appellant {Brief, page 176) quotes from the case of

Moses V. U. S., 166 U. S. 571, 578, as follows:

"It is settled that a bond of that character takes

effect on the date of acceptance, and it is from that

date that it speaks."

The only question involved in the foregoing case was

whether there was a variance between the bond referred

to in the complaint and the one introduced in evidence.

The court held that the variance was immaterial as the

bond there considered spoke from the date of its accept-

ance. In the present instance the bond specifically states

that it covers a period of time from February 1st, 1932, to

June 30, 1932. Therefore, regardless of the date of de-

livery the bond speaks as of February 1st, 1932. See

Brillion Lumber Co. v. Barnard, 111 N. W. (Wis.) 483.

In the present case also there was an absolute delivery of

the bond by the Surety Company on February 1st, 1932,

and actually delivered to and approved and filed by the

State on July 21st, 1932 (Tr. 616, Eo'. 2)

.

(6) ANSWER RE: NOT A COMMON LAW
BOND. (App. Br. 177)

Appellant urges that the present bond is not a com-

mon law bond. Before considering the argument put for-

ward by appellant in support of its contention and before

analyzing the authorities cited by appellant, let us de-

termine what a common law bond really is. In this con-

nection it should be borne in mind that the bond was not

originally requested by any official of the state but that

it was required by Eyre as a condition to its increasing its
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business with the Fischer Companies. As stated by Mr.

Fischer (Tr. 399) :

"The Master: Q. You have refreshed your recol-

lection from this document. Now, what is the fact as

to the reason for the giving of this, applying for this

$11,000.00 bond?

A. Well, they (Eyre & Co.) demanded that in

order to increase their business with us, that is to ex-

tend more credit."

The evidence in this case further shows that in reliance

upon this bond Eyre did increase its business with the

Fischer Companies and that it will sustain a very sub-

stantial loss if the $11,000.00 bond is cancelled.

Generally speaking, there are two classes of bonds,

namely, statutory bonds and common law bonds. The

statutory bond is one given in pursuance to the require-

ments of the statute. We have left the question as to

whether the present bond is a valid statutory one for the

consideration of the Attorney General in his brief. Let

us assume for the sake of argument that the said $11,000.00

bond was not required by the State in the present instance

and that, therefore it is not strictly a statutory bond.

Would that fact render the bond unenforcible ? Even

though the Warehouse Company was not compelled to

execute this bond by the State yet the fact remains it ex-

ecuted the bond to secure increased patronage. Eyre was

not required to increase its business dealings with the

Fischer Companies, however it was willing to do so pro-

vided an additional bond was secured. The Fischer Com-

panies in order to secure this accommodation from Eyre
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procured the bond in question. The procuring of such

bond was ca vohintary act on the part of the Warehouse

Company and under all the established rules such bond is

enforcible as a common law bond.

Thus in Title ^ Trust Co. v. U. S. F. ^ G. Co., 138

Ore. 467 (475, 476), the court said:

"Kelly, J. It is urged that the written instrument

set out in the foregoing statement of fact, being the

instrument upon which this action is based, is insuf-

ficient to constitute a valid undertaking. Attention

is called to the fact that no obligee is named. It is

claimed that no penal sum is mentioned. It is also

argued that no covenant is stated, and it is alleged that

there was no consideration for its execution. * * *

"There is no statutory provision in this state for

the giving of an undertaking as a basis for an order

dissolving an injunction; but where such an undertak-

ing is voluntarily given, not being prohibited by stat-

ute nor contrary to public policy, it will be enforced

as a common law obligation. This principle is sup-

ported by the following cases, although none of them
is a case wherein a bond was given in consideration of

the dissolution of a temporary restraining order."

Also in Bellinger v. Thompson, 26 Ore. 320, (336),

the court said:

"But if, in view of the provisions of the will, the

county court had no authority to require Ingalls to

give bonds as executor, the bonds upon which this

action is brought are nevertheless valid as common law
obligations. They were given voluntarily, contain no
conditions unauthorized by law, and are not against

public policy. * * *

'Because a bond is a voluntary one,' says Sher-

wood, C. J., 'its binding and obligatory force is by no
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means lessened': State v. Creusbauer, 68 Mo. 254.

The facts as stated in the opinion from which the above

quotation is made are that prior to the execution of

the bond sued on the administrator had given another

bond, sufficient in all respects, which had been ap-

proved by the probate court, and on which letters

were granted, but afterward, on his own motion, with-

out any order of the court or request of the sureties

on the original bond, he procured the defendants to

sign the bond sued on, signed it himself, and handed
it to the clerk of the probate court, who filed it, but

never called the attention of the court thereto, and it

was held that the bond was good as a voluntary bond,

though not approved by the probate court, and that

the party injured had his option to sue upon either

bond. And in Folkes v. Docminique, 2 Strange, 1137,

a voluntary bond given by an administrator in the

spiritual court was held to be valid, though the court

had no authority to take it. So also in McChord v.

Fisher's Heirs, 13 B. Mon. 194, it was held that al-

though the appointment of an administrator was void

for want of jurisdiction in the court, a bond given by
him as such administrator was binding, not as a stat-

utory but as a common-law bond, being upon good
consideration, and not against the policy of the law."

Again in Bunneman v. Wagner, 16 Ore. 433 (436),

the court said

:

"There is no question but what it is founded upon
a valid legal consideration, is violative of no statute,

and contains no illegal provisions. Why, then, is it

not a good common-law obligation? The principle is

familiar, that bonds intended to be taken in compli-

ance with statutes, although not done so, if entered

into voluntarily and founded upon a valid considera-

tion, and do not violate public policy or contravene

any statute, will be enforced by common-law rem-

edies."
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The same is true in the present instance. The bond was

secured for the purpose of inducing Eyre to increase its

business dealings with the Fischer Companies. Eyre in

reliance on the bond increased its business. The bond

served its purpose and the Surety Company is estopped

to question the validity of such bond.

This principle of law should be familiar to the appellant

in this case because it was enunciated in the case of State

V. Jutstrom Fish Co., 149 Ore. 362 (367) , where appellant

endeavored to escape liability on another bond upon the

ground that the statute under which the bond was given

was unconstitutional. In that case, page 367, the court

said:

"The defendants are not in a position to assert that

the statute imposing a poundage tax on fish pur-

chased or received, regardless of where they were
caught or taken, is unconstitutional. The statute was
known to them when the bond was executed. In other

words, the state was induced to issue a license to the

Jutstrom Fish Co. by reason of the bond guaranteeing

payment of the pondage tax, and both principal and
surety are estopped to assert its invalidity. As stated

in United States v. Hodson, 10 Wall. 395 (19 L. Ed.
937), and cited with approval in Daniels v. Tearney,
102 U. S. 415 (26 L. Ed. 187) :

'When a bond is voluntarily entered into and the

principal enjoys the benefits it was intended to secure,

and a breach occurs, it is then too late to raise the

question of its validity. The parties are estopped from
availing themselves of such a defense'."

Also in McCorkel v. J. J. Whitten <| Son, 107 S. E.

(Ga.) 97, it is said:

"An instrument void as a statutory bond may yet

be good as a common law obligation * * *
. Where
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the obligors have secured an advantage arising from
the instrument being treated as valid, they are not
entitled to the additional advantage of having it

treated as invalid."

In McClane v. Mass. Bonding (| Ins. Co., 195 N. E.

(N. Y.) 15 (16), the court remarked:

"Plaintiff has sustained damage. This defendant,
as compensated surety, has received the premium for
which it bargained. The holding out by this defend-
ant of this bond, and the reliance thereon by this plain-

tiff thereby sustaining damage, is sufficient to create

an estoppel against the plea of this defendant that

the bond is void and has always been void."

See also to the same effect, Southern Surety Co. v.

Nalle c| Co., 242 S. W. (Tex.) 197, 203.

Stinson v. Board of Supervisors, 149 S. E. 531.

Cohen v. F. ^ D. of Mart/land, 229 N. Y. S. 296.

Lyman Co. v. Whitheck, 223 N. W. (S. Dak.) 204.

Sullivan v. City of Galveston, 17 S. W. {Tex.) 458.

Coming to authorities directly involving warehouse-

men, we find the rule thus stated in 67 C. J., Warehouse-

men and Safe Depositaries, page 459, Sec. 26

:

"Even though the statutory regulations of ware-

housemen are declared unconstitutional, a bond for

the faithful performance of a warehouseman's duty

and compliance with the laws of the state, and which

is supported by an independent consideration, is a

valid and subsisting obligation at common law."

The case of State ex ret v. Cochrane, 175 S. W. (Mo.)

599, is cited as supporting the foregoing text. In that case
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an action was brought by a warehouse receipt holder

against the surety on a warehouseman's bond. The Surety

Company endeavored to avoid liability on the bond upon

the ground that certain sections of the Warehouseman

Act of Missouri were unconstitutional. The court said

:

"In the view we have taken of this case, it is un-

necessary to rule upon the contention which involves

the conclusion that the State of Missouri is practi-

cally without any grain inspection laws on its statute

books * * *
. The vital question in this case is whether

or not the bond in suit is a valid and enforcible obliga-

tion under the practice of the common law. It was
executed by a2)pellant for a price paid or promised.

The surety company desired a premium, and, to gain

that, executed the bond in suit. It had no other rela-

tionship to the business conducted by the Cochrane
Grain Company and no connection with its occupa-

tion than for an agreed consideration to indemnify

the public against the breach of certain duties imposed
upon its principal by law. It entered into that con-

tract without any other coercion than a motive of

profit. * * * If no statute had ever been enacted reg-

ulating that business, the common-law obligations

would still subsist. * * * It is a settled principle of

law in this state that a voluntary bond not opposed to

public policy and resting on a sufficient considera-

tion is enforcible or binding as a common-law obliga-

tion."

Also in State v.Mundy, 205 N. W. (N. Dak.) 684,

a warehouseman's bond had been given to the state in

accordance with the warehouse statutes of North Dakota

which were later held unconstitutional. The contention

was there made that the bond failed because of the un-

constitutionality of the warehouse statutes. The court

said:
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"It is clear that through the giving of the bond
Mundy obtained advantages that he could not other-

wise have enjoyed. * * * It must be held that this choice

was voluntarily made. Both on principle and author-

ity one who voluntarily enters into an engagement
for the purpose of enjoying certain benefits and ad-

vantages and by virtue thereof reaped these advan-

tages, is precluded from denying the validity of his

engagement or undertaking." (Citing Supreme Court

of the United States decisions.)

Whatever way we look at it, therefore, the $11,000.00

bond is a good common law undertaking and is supported

by ample consideration. The appellant, who is a pro-

fessional surety company and is therefore not favored in

law, not only received a valuable consideration for ex-

ecuting the bond but the Fischer Companies received bene-

fits from Eyre on the strength of such bond, and Eyre, in

reliance thereon, changed its position to its disadvantage.

These considerations were certainly sufficient to sustain

the bond as a common law undertaking. As said in 50

C. J., Principal and Surety, Section 79

:

"Whatever would be sufficient as a consideration

in the case of any other kind of contract is sufficient

to support a contract of suretyship. The considera-

tion may consist of a direct payment to the surety, or

of some benefit or advantage to * * * the principal

obligor, or of some disadvantage or detriment to the

creditor or obligee."

POINTS AND AUTHORITIES URGED BY AP-

PELLANT IN SUPPORT OF ITS CONTEN-
TION THAT THE $11,000.00 BOND IS NOT A
COMMON LAW BOND.
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Appellant urges (Brief, p. 177) that "delivery for the

purpose of giving effect thereto is as essential to a coninion

law obligation as to a statutory. It was in the possession

of the Flouring Mills unless it can be said the safe like-

wise was used by the Warehouse Company, a co-obligor."

We have fully discussed the matter of delivery of the

$11,000.00 bond at pages 57 to 73, supra. Repetition

will serve no purpose but we respectfully request that the

Court consider our previous argument and authorities

relating to delivery in connection with the point now

under consideration as to v/hether or not the $11,000.00

bond is a common law obligation.

It is further urged by appellant (Brief, page 178) that

"appellee claimants can only bring themselves in privity

under the bond by claiming under Section 61-605, Oregon

Code 1930, which requires a showing that the bond was

filed as required by law."

The foregoing observation seems to be based upon the

false premise that if the $11,000.00 bond does not con-

stitute a valid statutory bond, then the appellee claimants

cannot sue thereon as the provisions of Section 61-605 of

the Oregon Code (which gives a right of action on a ware-

houseman's bond to any person injured by warehouseman's

failure to comply with the law) would not apply.

As a general rule in considering statutory bonds the

terms of the statute are read into and become a part of the

bond. Thus, in Oregon the court has expressed itself as

follows

:
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"In the execution of such an instrument the par-

ties thereto are presumed to have had notice, and tak-

en into consideration, and understood, the statute

authorizing the same. The provisions of the Act are

practically made a part of the bond, just as though
they were incorporated therein."

Portland v. New England Cas. Co., 78 Ore. 195.

ScJiool Dist. V. Alameda Const. Co., 87 Ore. 132.

Of course, if the above proposition of law were to be

applied to the bond in the instant case, then Section 61-

605 would be read into and become a part of the $11,000.00

bond and there would be no question as to the right of

appellee claimants to sue on the bond.

In applying the general rule to bonds which are sought

to be enforced as common law obligations, it becomes nec-

essary in order to determine the scope and effect of such

bonds to read into them, if possible, sections of statutes

with reference to which such bonds were given. This must

be done either by the application of some rule to the effect

that the parties having intended to give the bond in ac-

cordance with the terms of the statutes, the court in making

the statute a part of the bond is simply carrying out the

intent of the parties, or by some rule to the effect, that in

these cases the general principle above stated will apply

just as it does in those cases where the bond is purely a

statutory one. This principle has been frequently utilized

by the courts in construing both common law and statutory

bonds. Thus in Lane v. Kasey, 58 Ky. 410, the proprietor

of a warehouse executed a bond conditioned to perform all

the duties of a keeper of a warehouse in accordance with
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the provisions of a certain statute in Kentucky. The surety

on the bond successfully contended that it was not a good

statutory bond. The court said

:

"As it does not conform to the law which was in

force at the time of its execution, it is not a good stat-

utory bond but as it is conditioned for the performance

of substantially the same duties which would have

been imposed on the proprietor by the execution of

such a bond as was required by the * * * act * * *
,

as it was executed voluntarily, and is not against the

policy of the law, it is clearly good and obligatory on

the parties as a common law bond. * * *

"It is, however, contended by appellant, that as

the writing sued upon is not a valid statutory bond,

the plaintiff not being a party to it cannot maintain

an action upon it in his own name as claimed, even if

it be obligatory as a common law bond, but that the

action should be in the name of the commonwealth, to

whom the bond is executed.

"By the provisions of both the * * * acts referred

to, it was made the duty of the proprietor of the ware-
house to collect and pay over to the owner the money
arising from the sales of tobacco. This duty the bond
sued upon bound him to perform. The plaintiff had a

right, therefore, to sue upon the bond for the breach

of its condition in the failure of the proprietor to pay
over to him the money for which his tobacco had been
sold. Under the former system of pleading, the action

must have been brought in the name of the common-
wealth, for the use and benefit of the plaintiff. But
the Code of Practice has changed the rule of pleading
by requiring every action to be prosecuted in the name
of the real party in interest. The plaintiff was the

person injured, and the real party in interest, and
therefore had a right to bring the action on the bond
in his own name."
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See also People v. Newberry, 116 N. W. (Mich.)
419.

Smith V. Fidelity ^ Dep. Co., 280 S. W. (Tex.) 767.

Walrous Co. v. Village, 125 A^ W. (Minn.) 269.

State Ex rel v. Cochrane, 175 S. W. (Mo.) 599.

State V. Mundy, 205 N. W. (N. Dak.) 684.

American Surety Co. v. Smith, 130 So. (Fla.) 440.

Geller Hardware Co. v. Trust Co., 234 S.W. (Mo.)
1019.

La Crosse Lbr. Co. v. Schwartz, 147 S. W. (Mo.)
501.

It is also urged by appellant (Brief, page 178) that the

"bond shows on its face it was intended as a statutory bond

and no covenant beyond those of a statutory bond is

claimed."

What we have already said above disposes of this prop-

osition. ^Vhether the bond is a common law bond or a

statutory one is immaterial. It was clearly the intention

of the bond that the persons referred to in the Warehouse

Act should be protected by the bond and have a right of

action thereon if they suffered injury by reason of its

breach.

Appellant (Brief page 178) also argues that no re-

liance upon the bond is shown. While this element is not

essential to sustain the bond especially if it is a statutory

one, yet we have shown in other portions of this brief that

the evidence conclusively shows that Eyre relied upon the
|

$11,000.00 bond in its dealings with the Warehouse Com-

pany .On page 178 of its brief appellant also remarked:
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"A leading case discussing the whole phase of the

law and holding a statutory bond cannot be enlarged

into a common law bond contrary to the intention of

the parties is Schisel v. Marville, (la.) 197 N. W.
662."

This case involved a bond of a highway contractor and

the court merely held that a personal injury claim did not

come within the purview of the bond. The court in that

case also held that "liability may not be predicated upon

terms and conditions of a statutory bond which are beyond

the requirements of the statute".

Frankly, we do not see what bearing this case has upon

the question as to whether the bond is a common law one.

The bond before us does not contain any provisions that

are not required by the statute. Further, such bond was

not demanded by any official of the state but was volun-

tarily furnished by the principal. Therefore there is noth-

ing in the Schisel case that has any bearing upon the ques-

tion as to whether the present bond is a common law one.

The cases of Long Bell Lbr. Co. v. Car Const. Co.,

American Book Co. v. State, and Branch v. Richmond

Cold Storage, referred to by appellant at page 178 of its

brief, are subject to the same criticism as the Schisel case.

None of these cases are in point and even the conclusions

reached therein are contrary to the great weight of author-

ity in this country.

See 77 A. L. R. page 126, Chapter c. Subdivision 2,

and 49 A. L. R., page 534, note.

The Xew Amsterdam Cas. Co. v. Detroit F. & G. Co.

case referred to on page 178 of appellant's brief, is author-
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ity for the proposition that a "Bond should be construed as

to effectuate party's reasonable intention." We agree with

this conclusion. What we cannot understand, however, is

how appellant can reconcile the rule laid down in that case

with its conduct in the present litigation. Appellant admits

that it was its reasonable intention to be liable to the ware-

house receipt holders in connection with the $4,000 bond,

yet it refuses to concede such intention in connection with

the $11,000 bond, yet the wording of both bonds except for

the dates and amounts is identical.

The only thing decided in the National Surety Co. v.

Ulman case, cited on page 178 of appellant's brief, is that

a surety is not liable for personal injuries unless there is a

direct promise in the contract to pay therefor.

Shaughnessy v. American Surety Co., 138 Cal. 543, is

referred to on page 179 of appellant's brief as holding in

effect that a bond given pursuant to an unconstitutional

statute would not be construed as a common law bond.

We do not see the pertinency of this decision. There is no

unconstitutional statute involved in the present case. In

this case the bond was one that could have been required.

Further it was given voluntarily and without compulsion

by any official. It was also based upon a consideration

other than the statute in that the Surety Company was

paid for the bond and the Fischer Companies reaped an

advantage from Eyre by reason of the execution of such

bond.

However, regardless of what the law may be in Cali-

fornia, the general rule relative to bonds given under un-
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constitutional statutes is thus stated in 4 R. C. L., Bonds,

Section 15

:

"A bond given in pursuance of a statute after-

wards declared unconstitutional is not necessarily ren-

dered invalid by such decision. If the bond is other-

wise valid, and rests on a consideration independent

of the statute, it may be enforced, but where the bene-

fits already enjoyed by the obligor are not taken away
by the annulment of the statute, the bond may never-

theless be upheld as a common law contract."

See also

State V, Cochrane, 175 S. W. (Mo.) 599.

State V. Mundy, 205 N. W. (N. Dak.) 684.

State V. Jutstrom Fish Co., 149 Ore. 362, 367.

Appellant (Brief pp. 179-180) contends that the case

of Clatsop Co. V. Feldschau, 101 Ore. 369, was relied upon

by the appellee claimants in the court below and that the

case was overruled in State v. U. S. F. & G. Co., 125 Ore.

13. A reading of the latter case will disclose that it does

not overrule the Feldschau case as claimed. For an analy-

sis of the holdings in the Oregon cases mentioned we refer

the Court to the brief of appellees, Silverton Lbr. Co. and

W. S. Jack on file herein.

However, the question involved in the Oregon cases

referred to have no controlling effect in the present case.

Whether an official of the state could compel a contractor

to give a bond containing broader provisions than required

by the statute is not involved here. The bond before us

was voluntarily given and was not exacted colore officii.
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It contained no provisions that were not required by stat-

ute and it was based upon an independent consideration.

The statement of appellant (Brief page 180) that the

Feldschau case was the citadel of appellee claimants posi-

tion in the court below is rather amusing. Counsel then

proceed to remark (Brief page 180) that by the overruling

of the Feldschau case we are brought back to the sane and

sensible rule originally announced in Malheur County v.

Carter, 52 Ore. 616, 626. Counsel fail to see that this latter

case involved a bail bond in a criminal proceeding and

that the rules involving bonds of that character have no

bearing upon the construction of bonds of the character

under consideration. As said in Stevenson v. American, 93

A^ W. (Neh.) 180, (181):

"Moreover, a distinction is drawn between 'bonds

which may be enforced as common law obligations be-

tween individuals' and 'bonds executed to the state for

the appearance of persons charged with criminal of-

fenses'."

The same distinction is pointed out in the case of Wil-

liams V. Shelby, 2 Ore. 144, referred to in the Malheur

County case.

There is nothing in the case of Portland v. Bituminous

Paving Co., 33 Ore. 307, cited on page 180 of appellant's

brief, which has any bearing upon the questions involved

in this case. In that case the contract of the city was ultra

vires and unenforceable.

In the case of Royal Ind. Co. vs. Indejjendence Ind.

Co., 29 Fed. (2d) 43, referred to on page 181 of appellant's
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brief, the bond expressly recited that "no right of action

should accrue upon or by reason hereof, to or for the use

or benefit of any other than the obligee (City of Reeds-

port) herein named." The bond involved in that case,

therefore, expressly excluded any one from bringing action

thereon except by the obligee city. The bond before us con-

tains no such provision.

Appellant {Brief page 181) quotes at length from

the case of State v. Gaver (Md.) 80 Atl. 891. This case

involved the rights of a personal surety and not a pro-

fessional surety as in the present instance. In the Gaver

case one Cora Gaver was appointed as guardian of a minor.

She transferred $2500.00 to Joseph Gaver to hold for her

and received a bond from him and one Obenderfer and

Harmon Gaver as sureties running to the State of Mary-

land to return the money in question. It was held that "it

(the bond) is not an official bond or one required by law

to be given", and further that there was no statute author-

izing such bond; also that there was no independent con-

sideration therefor. In the present instance there is a

statute in this state which recognizes the right to give a

bond of the character under consideration and the making

of the state as the obligee therein. However, the Gaver

case is out of line with the overwhelming weight of au-

thority in this countrjT-, especially in those states like Ore-

gon where a contract must be enforced by the real party

in interest.

In Broussard v. Hines, 101 S. W. 855, quoted from

on page 182 of appellant's brief, it was held that "to sus-

tain the bond under the common law it must appear that
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the person seeking to enforce the same * * * agreed and

consented to the contract * * *."

Can it be said in this instance that Eyre did not agree

and consent to the bond? It was the party that required

the bond protection of warehouse receipt holders in the

first instance.

On page 182 of its brief, appellant refers to the case of

Robinson v. Ortiz (Del.), 100 Atl. 408, to the effect that

"no one can sue on a sealed instrument but a party to it"

etc. Appellant overlooks the fact that in Oregon the dis-

tinction between a sealed and an unsealed instrument has

been abolished by statute except that a seal imports a

consideration and a different time is fixed for the com-

mencement of actions on sealed instruments.

Section 9-704, Oregon Code 1930.

In Hughes v. O. W. R. ^ N. Co., 11 Ore. 437 (440) , it

was said

:

"By the statute of this state, a party for whose

benefit a contract is made and who thereby becomes

the real party in interest, may sue upon it. It makes
no difference that the contract is under seal."

The instrument considered in Moody, Governor of

Texas, v. McGee, 31 Fed. (2d) 117, mentioned on page

183 of appellant's brief, was a pilot's bond. Neither the

statute under which the bond was given nor the bond con-

templated that third persons could sue thereon. Such is

not the case in connection with the present bond.
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The Surety argues (App. Br. 186) that there was no

consideration for the bond. It is really somewhat humor-

ous to note the Surety's plaint that the premium which it

fixed and charged is "insignificant". By the same reason-

ing a fire insurance company that charged a moderate

premium might be excused from paying a very heavy

loss. The premium which the Warehouse Company paid

for the eleven thousand dollar bond is a fixed considera-

tion therefor which is recognized by the JNIanual of all in-

surance companies operating in the United States. It

does not lie in the mouth of the Surety Company to say

there was no consideration for the bond.

As observed by the Court in State eoc rel v. Cochrane,

264 Mo. 581, 175 S. W. 599:

"It (the bond) was executed by appellant for a

price paid or promised. The Surety Company desired

a premium, and, to gain that, executed the bond in

suit. It had no other relationship to the business con-

ducted by the Cochrane Grain Company and no con-

nection with its occupation than for an agreed con-

sideration to indemnify the public against the breach
of certain duties imposed upon its principal by law.

It entered into that contract without any other co-

ercion than a motive of profit."

The Surety was a paid Surety.

"The rule of strictissimi juris, which is usually

available to those who become sureties without com-
pensation, is generally relaxed when applied to a paid
surety and in this, as well as in most jurisdictions, a

hired bonding company must show that its rights have
been injuriously affected before it can defeat its con-

tract of suretyship."
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Wasco County v. New England Equitable Ins. Co.,

88 Ore. 465.

The Surety's own pleadings admit a consideration. In

paragraph XII of the Surety's complaint it is admitted

that

"At the time of signing said instrument, complain-

ant received $110. as a consideration therefor, and
complainant herewith tenders into the registry of this

Court the sum so received by it from the respondent

Fischer Warehouse Company."

Many insurance companies would like the opportunity

of tendering into the registry of the court the premium

which they previously received after a loss had occurred in

order to be relieved from the obligations of their contracts.

The appellant's argument at page 186, that the insig-

nificant premium indicated a limited statutory bond rather

than a faithful performance bond in favor of Eyre does

not find any support in the light of a reasonable analyza-

tion.

In the first place, a statutory bond would place a great-

er liability on the surety as it would be available to all

warehouse receipt holders, one or many. If the bond was

for the sole benefit of Eyre, then the assured's liability

would be restricted to only one obligee. The character of

liability in both cases would be identical, namely, that the

Warehouse Company would perform all duties enjoined

upon it by law. Obviously the Surety would rather have a

liability limited to one obligee than to possibly several

hundred.
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Further, the hond is not a faithful performance bond

in favor of Eyre but a pubh'c warehouse bond as prescribed

by statute.

Appellant, at page 186 of its brief as well as other

places therein, cites and quotes from the case of Pankey v.

National Surety Co., 115 Ore. 648.

A mere reading of this case instantly suggests the dis-

tinction between it and the case at bar. In the Pankey case

the court, at page 651, clearly recognizes the rule here

contended for by the various appellees that a third party

may secure the benefits of "contracts which have for their

primary object the benefit of a third person".

Surely no one can contend with reason that the primary

object of the $11,000 bond was other than to protect hold-

ers of warehouse receipts issued by the Fischer Warehouse

Co.

In the Pankey case the court held that the bond there

under consideration was not taken by the Railway Com-

pany for the benefit of third persons but "directly and pri-

marily for the benefit of the Railway Company". It was

a bond to indemnify the Railway Company in case of loss

to the Railway Company.

The court, at page 652, recognizes the rule stated in

Weinhard v. Thompson Estate, 242 Fed. 315-318, that

where a person has received a consideration for a promise

and has entered into a contract

—

"primarily and directly for the benefit of a third per-

son, such third party may maintain an action directly
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upon such promise or undertaking so made and en-

tered into for his benefit, although not a party to the

transaction."

This is exactly the situation under discussion. The

Surety received a consideration fixed by it for executing

the $11,000 bond which was executed primarily and only

for the benefit of holders of Fischer Warehouse receipts.

In the Pankey case (p. 650) we find that the surety

paid to the obligee railway company $25,000.00 which was

the full penal limits of its bond. In our case the surety is

trying to squeeze out of paying anything to any one.

It is to be further observed in the Pankey case (p. 654)

that the plaintiff could have protected himself by filing a

lien. The court also noted that in the Oregon cases of

Clatsop County v. Feldschau, Fitzgerald v. Neal, and

Columbia County v. Consolidated Contract Co., a recovery

was permitted by third persons under the bonds there be-

ing considered because the right was conferred by statute.

Here we have Section 61-605, Oregon Code 1930 confer-

ring the right of action upon the appellee warehouse re-

cepit holders. We have elaborated in other parts of this

brief upon the right of appellees to bring an action under

the $11,000 bond and therefore will not here discuss the

same any further.

In support of its contention that the $11,000.00 bond

cannot be sustained as a common law bond, appellant

(Brief, pp. 187-189) refers to the case of State v. Francis,

152 Ore. 448. In that case the corporation commissioner

of this state had required a stock broker to give a bond
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containing provisions not required by statute, as a condi-

tion precedent to issuing him a license to sell stocks, etc.,

under the Blue Sky Law. The condition of the bond not

only required the broker to conduct his business without

fraud, but also contained a provision that the broker

should "faithfully perform every undertaking and agree-

ment entered into by it as a licensed broker" under the act

in question. The court in that case in holding that the

statute there under consideration only required a bond to

be given covering transactions involving fraud, and that

the faithful performance clause in the bond was superflu-

ous and unenforcible, said (p. 453) :

"Having thus declared the purpose and object of

the blue sky law, it follows that the faithful perform-

ance clause exacted in the bond in question was not

authorized and may be rejected as surplausage. With
the elimination of such clause it is plain that the bond
does not afford a basis for an action for breach of con-

tract. It covers only transactions where fraud is in-

volved.

In our opinion estoppel is not involved. The de-

fendants, in the execution of the bond, fully complied
with the statute. The non-statutory conditions exacted
by the corporatiorv commission were ultra vires and
void. Hence their inclusion in the bond was without
consideration. Defendant Francis was entitled to the

license to operate as a broker regardless of the inclu-

sion of the faithful performance clause. We are not
unmindful of the general rule that a principal and a

surety are estopped from, challenging the force aiid

effect of recitals in a bond. However, an exception ob-

tains where the recital pertains to a matter immaterial
to the object and purpose of the bond and is without
consideration: 21 C. J. 1099. We are not dealing with
a case wherein the party has accepted benefits under
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an unconstitutional law. In the instant case we have
a valid statutory bond wherein a non-statutory condi-

tion was included without consideration or beliefit to

the obligor. Certainly no equitable estopjjel is in-

volved as the same is not pleaded although there was
opportunity so to do."

The foregoing observations instantly disclose that there

is a vital distinction between the facts involved in the

Francis Case and those before us. In the Francis Case

the bond was exacted by the corporation commissioner, as

a condition precedent to granting a license to the broker.

In the present instance the $11,000.00 was not exacted by

any state officer or commission, but was voluntarily given

by the Warehouse Company. In the Francis Case the

bond contained provisions that were not authorized by

the statute there involved. In the present case, the bond

in question contains no provisions that are not required

by the Warehouse Act. In the Francis Case the bond was

given for the purpose of securing a license, and as the

broker was entitled to a license upon the giving

of a statutory bond, the inclusion of non-statu-

tory provisions in the bond by the corporation com-

missioner was ultra vires and without consideration.

In the present instance the $11,000.00 bond was

not given by the Warehouse Company for the pur-

pose of securing a license but was given in order to induce

Eyre to advance $10,000.00 in connection with the 600

ton oat deal and also to induce Eyre to increase its busi-

ness transactions with the Fischer Companies and to ac-

cept warehouse receipts as a part thereof. In reliance on

the said $11,000.00 bond Eyre advanced the $10,000.00 in

question and increased its dealings with the Fischer Com-
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panies, and stands to lose some $14,000.00 if the $11,-

000.00 bond is held invalid. (For a discussion of this mat-

ter, see supra page 98.) In the Francis case, as observed

by the court, no equitable estoppel was pleaded. In the

present instance Eyre not only pleaded an estoppel but

established same by clear and convincing evidence.

The rule controlling the present case, as far as Eyre

is concerned, is not the one recognized in the Francis Case,

but is the one set forth in 21 C. J. Estoppel, Sec. 213, where

it is said:

"Where a bond has accomplished the purpose for

which it was given or the principal has derived benefit

from it, both the princi])al and sureties are estopped

to deny liability on the bond on any ground whatever."

This principle also is recognized by the Supreme Court

of the United States in U. S. v. Hodson, 10 Wall. 395 (19

L. Ed. 937) and is affirmed by the Supreme Court of

Oregon in State v. Jutstrom, 149 Ore. 362 at p. 367

(point 1).

ANSWER TO APPELLANT'S "SPECIFICA-
TION OF ERRORS NOS. 35 TO 44, DEALING
WITH ISSUE AS TO WHETHER EYRE &
CO. IS CLOTHED WITH AN ESTOPPEL
AGAINST APPELLANT'S RIGHT OF CAN-
CELLATION" appearing at page 189 of appellant's

brief.

Following this heading appellant states what it claims

the foregoing Specification of Errors present in connec-

tion with the holding of the lower court—that the appellee.
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Eyre, is clothed with an estoppel against the right of the

surety to have the $11,000.00 bond cancelled. The so-

called Specification of Errors are then digested under ten

further points. Following the foregoing there are set out

in appellant's brief the following subtitles or subheadings

designated as follows:

(1) "BRIEF OF ARGUMENT ON ISSUE OF
ESTOPPEL IN FAVOR OF APPELLEE,
EYRE & CO." iAp2}. Br. 192)

.

This heading is merely an index and needs no answer.

(2) "(a) STATEMENT OF THE FACTS ON
THE ISSUE OF ESTOPPEL IN FA-
VOR OF APPELLEE, EYRE & CO."

(App. Br. 192).

"(b) ARGUMENT. (App. Br. 2Q0)
.''

It is our opinion that we can best answer the foregoing

so-called Specification of Errors by demonstrating to this

Court that there was ample evidence to sustain the estoppel

contended for by Eyre.

EYRE'S PLEA OF ESTOPPEL HAS BEEN
ESTABLISHED

This question of estoppel as previously stated is a part

and parcel of Eyre's position that if this Court should hold

that the eleven thousand dollar bond is not valid as a

statutory bond, then the same should be construed to be

valid as a common law bond.
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We respectfully ask that this argument on the question

of estoppel be taken into consideration with our position

herein advanced that the eleven thousand dollar bond

should be held and declared to be a common law bond.

To the surety company's Bill in Equity, seeking can-

cellation of the bond in question, Eyre alleged an estoppel

in its Separate Answer and Defense (Tr. 35), which is

epitomized as follows:

That prior to January, 1932, Eyre had dealings

with the Fischer Warehouse Co. and the Fischer

Flouring Mills Co. which required the acceptance of

warehouse receipts issued by the Warehouse Company
as evidencing grain purchased and sold. That the vol-

ume of business prior to 1932 was limited in amount.

That Eyre & Co. knew that the Warehouse Com-
pany had deposited a $4000.00 bond as required by the

statute.

That in January of 1932 the Flouring Mills Co.

contacted Eyre & Co. with the view of purchasing 600
tons of Waldo oats and of increasing its volume of

business in the future. This was consented to between
the parties with the understanding that before Eyre
k Co. could accept warehouse receipts of the Fischer
Warehouse Co. in the volume and amount contem-
plated, an additional $11,000.00 bond would have to

be posted.

This was agreed to and subsequently the $11,-

000.00 bond was secured and Eyre & Co. was advised
that it had been posted and that the premium had been
paid.

That in reliance thereon Eyre purchased the 600
tons of Waldo oats and increased the volume of busi-

ness which it otherwise would not have done.
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The bond was delivered and no contention made
by the Surety Company regarding same until after

claim was made by Eyre & Co.

That in reliance upon the $11,000.00 bond cash

advances were made.

That Eyre & Co. was not a privy to the fraud al-

leged in plaintiff's complaint and an innocent third

party and the American Surety Company should be

estopped from claiming the bond void or procured
through fraud.

There is also alleged the amount due and refusal

to honor the warehouse receipts.

This plea of estoppel raised by Eyre has been fully

sustained.

It is fair to say that as a result of Eyre's many years

in the grain business in Oregon and on the Pacific Coast

that it was familiar with the manner and method in which

the various departments of the State of Oregon handled

the warehouse situation, as presently shown, and which

in part unquestionably prompted Eyre to require the ad-

ditional $11,000.00 bond if its transactions with the Fischer

Companies were to be materially increased. Eyre knew

that the penal limits of the bond deposited by the ware-

house with the State was $4,000.00 (Tr. 491).

C. W. Wright, a State employee, a witness called by

the Surety, stated that the Fischer Warehouse Co. was

given the official warehouse designation of No. 65 {Tr.

471 ) , but the Department never had anybody up there to

check over these houses (Tr. 469, 470), and upon being

interrogated by the Master as to why the bond was in-
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creased from two thousand then to three and then to four,

responded by saying (
Tr. 475 ) :

"Well, I will tell you, Judge, I worked there for

about eight years and I don't know myself. The fel-

low that made them, he just made them at random."

and that the Market Master did not have any information

about the amount of grain that might be in a warehouse,

as there was no personal inspection to see how much grain

might be in the warehouse and to see whether the bond was

adequate or not; that the only reason that he knew why

they didn't was becaue he figured they didn't have the

money to spend for it; (Tr. 484) that there was no system

as to the amount of bond required (Tr. 473, 475, 481 to

483) ; that the Department was short handed, and when

asked whether it was run in a rather loose, haphazard man-

ner, responded by saying

:

"Well, I think I said about that a little while ago."

and the INIaster observed

:

"I think it is perfectly obvious." (Tr. 480.)

It is admitted by all parties that Fischer Warehouse

Co. had been engaged as a public warehouse since 1917 and

after its incorporation in 1923 continued as such under the

Public Warehouse acts of Oregon until closed, (Tr. 388,

389) , and was officially licensed by the State of Oregon as

Warehouse No. Qo, situate in the City of Silverton, Ore-

gon. (Tr. 34).

L. H. Fischer had been in the flouring mill business

and the warehouse business, issuing receipts, for thirty-

three years, during all of which time he accepted grain
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from various farmers in Marion County and issued receipts

therefor. (Tr. 411).

The American Surety Company wrote the first ware-

house bond for the company in 1923 {Tr. 338) and each

year thereafter, including the year 1932. (Tr. 616, 617).

Fischer, who was the directing head of the two companies,

enjoyed an excellent reputation with the surety company,

(Lyons, Tr. 341), and with Eyre, (Kearns, Tr. 511,

Dopphnaier, Tr. 545). Kearns, the manager for Eyre,

had been engaged in the grain business in the Northwest

for approximately twenty years. The Fischer Flouring

Mills Co. had dealt with Eyre since 1930 and their dealings

consisted of buying grain from them and selling grain to

them, and in connection with their dealings, Eyre handled

warehouse receipts issued by the Fischer Warehouse Co.

(Tr. 487).

Warehouse receipts had been in use in their commercial

transactions since 1930. The highest open line of credit

that Fischer had with Eyre was around four or five thou-

sand dollars. (Kearns Tr. 487, 512 and 513, Benson Tr.

440 to 442, 447, 448, Meyer Tr. 553, 554)

.

Fischer knew that Benson was coming into town and

transacting considerable business with Eyre for the com-

panies and he had his consent to so do. (Tr. 415) . Benson

also testified under examination by Mr. Stott that be, to

a considerable extent, handled office transactions, details

of the office, orders, invoices, trade acceptances and checks

pertaining to transactions between Fischer and Eyre.

"Sometimes he handled transactions with them, sometimes
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^Ir. Fischer handled transactions with them." That he

did the office work and details concerning taking orders,

invoices and payments and that he had to do with the de-

tails concerning the completion, the fulfillment of con-

tracts or orders that were made either by himself or Mr.

Fischer or someone else for the Fischer Flouring Mills

Co. with Mr. Kearns or Mr. Dopplmaier, on behalf of Eyre

&Co. (Tr. 424-425).

Kerr, Secretary of the Fischer Companies, as a witness

for the surety, stated that Benson and Fischer were agents

and employees and officers of the Fischer Flouring JNIills

Co. and the Fischer Warehouse Co. {Tr. 459). Kearns

stated that in his dealings on behalf of Eyre with the

Flouring Mills Co. and in the handling of Fischer Ware-

house Co. receipts, he dealt with Fischer and Benson.

{Tr. 487).

Meyer, the office manager of Eyre, testified that Ben-

son came to the office of Eyre every week or so and that

Fischer called occasionally. {Tr. 557).

Kearns also testified
(
Tr. 489 ) that toward the middle

of January, 1932, Mr. Fischer and Mr. Benson came to

Eyre's office and in conference with them and Dopplmaier,

who handles the valley business for Eyre, the proposition

was submitted as to whether or not Eyre would buy from

them six hundred tons of Waldo oats then in their ware-

house at Silverton and sell them back to Fischer at a later

date, plus commission and interest on the money involved.

Fischer and Benson further stated that they wanted

these oats for their cereals and that they intended to in-
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crease their business both in cereals and in the manufacture

of their cooked wheat and that they wanted Eyre to ad-

vance $10,000.00 on the six hundred tons of oats with the

understanding that Eyre was to hold the warehouse re-

ceipts covering the oats in the warehouse. (See also ink

notation on Ex. 36, Sheet 1, Tr. 642, reading, ''Warehouse

Receipts No. 143-147".)

Eyre advised Fischer and Benson that he would have

to take the matter up with his San Francisco office, (Tr.

490) , which he did, and that upon his representation to the

head of his firm that Fischer Warehouse Co. and the

Flouring JMills were reliable organizations, having been in

business some forty odd years, he secured permission to go

ahead and loan the money, providing they could get a bond

increasing the amount of the existing one to give full

coverage.

Fischer and Benson, (Tr. 490), further represented

that they intended to increase their business in cereals and

flour and were going to San Francisco. In fact they went

to Eyre's head office in San Francisco; that they wanted

to branch out and get connections and were going to in-

crease their business both in oats and wheat.

Kearns knew that the amount of the bond then being

carried by the Warehouse Company was four thousand

dollars, as he had secured this information by writing to

the Department of Agriculture at Salem. (Tr. 491).

Kearns further testified that about a month after the con-

versation in the middle of January of 1932, Benson was in

the office of Eyre and assured him that he had secured

the bond and paid the premium. (Tr. 494)

.
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Dopplmaier testified to the same effect, (Tr. 537),

namely, that some time after the first meeting in January

of 1932, ^Ir. Benson and Mr. Fischer came in and advised

them that the bond had been received and the premium

paid.

The surety complains (App, Br. 198) because Kearns

did not verify the statement of Benson that the $11,000.00

bond had been procured and argues {App. Br. 200) that

the bond was secured to cover a single transaction and that

Eyre was attempting to enlarge upon its written evidence

of the agreement based upon the impeached testimony of

Benson who, by the way, was called by the surety as its

witness {Tr. 1^16) and that Eyre {App. Br. 201) knew

that it and not the State of Oregon was requiring the $11,-

000.00 bond.

If Eyre had attempted to substantiate Benson's state-

ment relative to the procurement of the $11,000.00 bond, it

would have discovered nothing other than what actually

transpired. It would have learned that the Surety Com-

pany executed the $11,000.00 bond and that the premium

was paid and it would have proceeded as it did by en-

larging its business transactions with Fischer. We have

heretofore shown that Eyre's position was not based solely

on the testimony of Benson but upon the testimony of

Kearns and Doppelmaier and documentary proof. It is to

be remembered that the one person who really knew any-

thing about the transaction in so far as the Fischer Com-

panies are concerned was Benson. What better testimony

could be secured?
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It is appropriate to call to the Court's attention that

Fischer when called as a witness by the Surety remembered

nothing about the transactions as is well illustrated by

what transpired as shown in the record at page 396.

True, Eyre did require the bond but not by virtue of

any selfish motive. It required a bond that it thought

would give added security to all warehouse receipt holders.

Thus Doppelmaier (Tr. 534-535) testified that the $11,-

000.00 bond was not required by Eyre with the thought

or intention that it extended protection to Eyre individ-

ually. It intended that the $11,000.00 bond would afford

the same security to all warehouse receipt holders as did

the $4000.00 bond.

Kearns, in answer to the question as to what effect the

refusal of the surety company to execute the eleven thou-

sand dollar bond would have had on Eyre's dealings with

the Flouring Mills and the Warehouse Company, stated

that if the bond had been refused, that is, if the additional

eleven thousand dollar bond had been refused, Eyre would

immediately have started to liquidate their account and to

have closed out their transactions, and furthermore, that

under no circumstances would Eyre have increased its deal-

ings to the extent that it did with the Flouring Mills Com-

pany by accepting warehouse receipts as security, if the

eleven thousand dollar bond had been denied by the surety.

{Tr. 497, 498). Eyre would not have extended any more

credit but would have collected what Fischer owed them at

that time and would have closed out Eyre's business with

the Flouring Mills and the Warehouse Company and de-

f
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manded the balance when it was due and closed the ac-

count. (Tr. 514).

This clearly indicates that if the surety had refused to

issue the $11,000.00 bond, then Eyre would have had rea-

son to question the previous good standing of the Fischer

Companies. The refusal of the surety to issue the bond

would have put Eyre upon some kind of notice and un-

questionably suggested an investigation and the possible

course mentioned by Kearns.

Eyre did purchase the six hundred tons of oats, {ElV-

hibit 36, white printed form, Tr. 643), for $23.00 per ton.

On the same day Eyre sold the six hundred tons of oats

to Fischer for $23.75 per ton but delivery was to be made

"Feb., INIch., Apr., INIay and June, 120 tons each month",

(Tr. 642) and five warehouse receipts calling for 120 tons

each, or a total of 600 tons, were issued and delivered to

Eyre. (Exhibit 35, Tr. 639, 641)

.

On Exhibit 36, appearing at page 643 of the Tran-

script and as a provision of the contract of purchase by

Eyre from Fischer of the 600 tons of oats, we find the

following written notation, reading

—

"Remarks: It is understood that we will advance

you $10,000.00 on the above warehouse receipts bond-

ed for $15,000.00."

As a part of this transaction Eyre did give its check

drawn on the Bank of California and payable to the

Fischer Flouring Mills in the sum of $10,000.00, (Exhibit

49, Tr. 649) and which was endorsed by Benson.

The warehouse receipts covering the six hundred ton

oat transaction are not involved in this litigation, nor is
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any clairn being presented by Eyre in cormection there-

with.

The sole and only reason that the six hundred ton oat

deal is mentioned is two-fold

—

First—To show in contradiction to the surety com-

pany's Bill in Equity that the eleven thousand dollar bond

was not procured through the fraud of the First National

Bank of Silverton and Fischer, and

Second—To establish in part Eyre's Plea of Estoppel

by proving that Eyre had knowledge and notice of the

existence of the eleven thousand dollar bond and in the

light of such knowledge and notice acted in reliance there-

on.

Counsel for the surety admits that the $10,000.00 ad-

vanced to the Flouring Mills was subsequently repaid in

full and that the warehouse receipts covering the 600 tons

of oats were cancelled and surrendered. (App. Br. 199).

We will discuss this six hundred ton oat transaction

separately on account of the position taken by the surety,

that this transaction between the Flouring Mills and Eyre

is tainted with fraud and therefore Eyre cannot recover

against the eleven thousand dollar bond and this, notwith-

standing the admission by the surety that the oat deal has

been fully paid and no claim is made in connection there-

with.

The warehouse receipts issued by the Fischer Ware-

house Co. had been used in the commercial transactions

between Eyre and the Flouring Mills Co. since 1930.



109

Kearns testified that up to about 1932 the business that

Eyre did with Fischer had a maximum of six or seven

thousand dollars and that Fischer's open line of credit was

around four to five thousand dollars. (Kcams Tr. IST,

512 and 513, Benson Tr. 440 to 442, 447, 448, Meycj' Tr.

553, 554.)

Ei/re Increased Business in Reliance on $11,000 Bond.

Eyre did increase its business is fully established by

the testimony of Kearns, who related the original conver-

sation with Benson and Fischer, (Tr. 490), and who fur-

ther testified that Eyre's knowledge of the eleven thousand

dollar bond influenced the actions of Eyre in accepting

Fischer Warehouse Co. receipts in that Eyre increased

the amount of secured credit and the volume of business

which Eyre did with the Fischer companies ; that the ware-

house receipts issued by the Fischer Company were a part

of their transactions and that Eyre felt secure with the

knowledge of the increased bond, in that when they had

warehouse receipts which Eyre knew were guaranteed

they were assured of further possession of the goods be-

cause of the bond. [Tr. 490, 495, 496)

.

To the same point is the testimony of Dopplmaier,

{Tr. 533, 534), who stated that when Fischer came to the

office he told Eyre that he contemplated enlargement of

his business ; was going to branch out ; sell his commodities

in Washington
; going to do some business in California and

this would require the carrying of a larger stock and vari-

ous commodities and different classes of grain would have

to be handled and that these conversations took place in
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Eyre's office about the middle of January, at the time

there was discussion relative to the six hundred tons of
j

oats,
(
T7\ 539 ) , and explained what he meant by the term

!

"enlargement of business" by saying that it contemplated
i

going out and hunting up new customers, new outlets for L

Fischer flour to bakers and to grocery stores ; that Fischer I

was doing a wholesale business with people who were in

the retail business. (Tr. 542)

.

Fischer testified, {Tr. 383 and 384), that he contem-

plated the formation of the Cereal Products Company and

that it was formed in April of 1932, with a view of that

company handling the produce and commodities milled at

Silverton. The organizers were Messrs. Tait, Benson and

Kirkup. This witness further stated that in January he

was opening up new territory, trying to sell more inten-

sively in Washington and as a matter of fact Mr. Kerr,

the Secretary of the company, was placed "up there to

represent the flouring mills." {T7\ 400).

FISCHER OWES EYRE $14,000.00.

That Eyre did deal with Fischer and increased its

business to its detriment and damage is well established

by the testimony of Mr. Meyer, who stated that in June

of 1932 the Fischer Flouring Mills Co. owed Eyre some-

thing over fourteen thousand dollars.
(
Tr. 5Q5 ) . This

amount Eyre is out of pocket, to be diminished only by

whatever is recovered in the present litigation.

It is significant to note that the Surety Company failed

to offer any evidence or to call a single witness to con-
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tradict the foregoing facts which fully sustain Eyre's plea

of estoppel.

The axiomatic principle of law applicable to the facts

as established is laid down in the following authorities

which can be multiplied without Hmit

:

U. S. V. Hudson, 10 Wall. 395; 19 L. Ed. 937.

Daniels v. Tearney, 12 Otto, 415; 26 L. Ed. 187.

Point Pleasant v. Greenlee, 60 S. E. (IV. Fa.)

601-604.

21 C. J. (Estoppel) p. 1211, Sec. 213.

State V. Jiitstro7n Fish Co., 149 Ore. 362-367.

We quote briefly from the foregoing

:

Point Pleasant v. Greenlee, 60 S. E. 601-604i:

"In U. S. V. Hudson, 10 Wall. 395, 19 L. Ed. 937,

and Daniels v. Tearney, 12 Otto, 415, 26 L. Ed. 187,

the Supreme Court of the United States holds: 'When
a bond is voluntarily entered into, and the principal

enjoys the benefits it was intended to secure, and
breach occurs, it is then too late to raise the question

of its validity. The parties are estopped from availing

themselves of such defense.' And that which estops the

principal also estops the surety. Brandt on Suretyship

and Guaranty, Sec. 52."

21 C. J. (Estojjpel) p. 1211, Sec. 213:

"Bonds. It is a rule of very general application

that, where a bond has accomplished the purpose for

which it was given, or the principal has derived benefit

from it, both the principal and sureties are estopped
to deny liability on the bond on any ground whatever."

Many cases are cited to support the text just quoted

from Corpus Juris.
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It is not amiss to note that many of the statements

coined in phraseology to suit the Surety, even if true, are

not binding on Eyre for the reason that the connecting

link of knowledge on its part is entirely lacking. For ex-

ample, the alleged credit situation of the Flouring Mills

with the American National Bank; the secret assignment

which in fact was never consummated; the $10,000.00

owing by the Flouring Mills to the American National

Bank ; the 600 tons of oats having been previously pledged

to the American National Bank, etc.

We now come to the oat transaction which had its in-

ception around Januarj^ or February of 1932.

RE: 600 TON OAT TRANSACTION

The vice of appellant's alleged Statements of Facts

and Argument (A pp. Br. pp. 192 to 204) rests in the fact

that counsel has placed an interpretation upon the testi-

mony of the various witnesses resulting from the wish

being the father of the thought and by interposing what

they actually said and by the addition of a casual word or

two to serve their purpose.

A reference to the record will support what Eyre has

presented as the facts as against the many inaccurate state-

ments appearing in the brief of the surety.

It is impractical to call to the attention of the Court

each and every inaccuracy but the following examples

will suffice as illustrations.
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The surety says that the 600 tons of oats were owned

bv farmers {A pp. Br. 196-107) and that a fraud was

perpetrated on the farmers (App. Br. 201) and that the

Flouring ^lills had to have the oats to continue its manu-

facture of cereals {App. Br. 196-197) and that Kearns

made a written memorandum of the entire transaction

which he and Dopplemaier had on behalf of Eyre with

Benson and Fischer representing the Fischer Companies

{App. Br. 197-199-200) and that Eyre is relying wholly

upon the testimony of Benson {App. Br. 199) to support

Eyre's right to hold the warehouse receipts as collateral

security for the $14,000.00 that Eyre now stands to lose

{App. Br. 199).

Here are the actual facts as disclosed by the testimony:

Kearns, the manager for Eyre, stated that in the mid-

dle of January, 1932, Fischer and Benson came to Eyre's

office and in conference with them and in the presence of

Dopplmaier, who handles the valley business for Eyre,

the proposition was put up to Eyre if they "would buy

from them six hundred tons of oats, in their warehouse at

Silverton, and sell them back at a later date", plus com-

mission and interest on the money involved. They also dis-

cussed the matter of increased business, which has been

discussed heretofore. They wanted an advance on the six

hundred tons of oats, Eyre to hold the warehouse receipts

then in the warehouse ; that Fischer was to re-purchase the

six hundred tons at the rate of 120 tons each month. A
sight draft with each warehouse receipt for 120 tons at-

tached was to be taken up once each month. The interest on

the advance was in accordance with the Merchant's Ex-
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change rules. In this particular transaction there were five

warehouse receipts and ten payments, as it made it easier

for Fischer to take up the final monthly warehouse receipt

when the draft was presented. One draft was presented on

the 15th, and the second on the 25th, accompanied by

warehouse receipt. When Fischer took up the warehouse

receipt he could use the oats. (Tr. 489, 499, 500)

.

It is in the Cross Examination of Kearns that the Sur-

ety Company contends the evidence discloses a fraudulent

and bad faith transaction on the part of Eyre. Counsel for

the Surety inquired of Kearns if Fischer didn't tell him

that the oats were up there and the American National

Bank was threatening to sell them unless he paid them ten

thousand dollars, to which Kearns responded by saying

that

—

"The matter of the bank didn't enter into our con-

versation. He said he had the 600 tons of oats there."

and that they were Waldo oats, which he wanted to use to

make high grade cereals, {Tr. 500) ; that the question

of whether anybody had outstanding warehouse receipts on

the oats did not come up; that the contract was for six

hundred tons of oats properly secured with warehouse

receipts, properly bonded; that was what Eyre was in-

terested in; that under further questioning as to whether

he would be interested to know whether someone was

threatening to take the oats away from Fischer, Kearns

stated that he supposed he would be interested but he

didn't recall any such conversation; that the transaction

was purely a business one, and when counsel for the Surety

wanted to know who would take the oats out of Silverton,

responded, competive buyers, (Tr. 501); that Fischer
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told him that the oats were in the warehouse; that he

wanted to buy them so he could continue to make his

grade of cereals and if he lost possession of them they

would be shipped to Portland. {Tr. 502)

.

Under questioning of the Master, he didn't know

whether Fischer stated he owned them or wanted to buy

them but that he would want them retained at Silverton.

(Tr. 503).

Counsel attempted to refresh the memory of the wit-

ness by an unsupported question—if Fischer didn't say

something about the American National Bank holding

warehouse receipts, to which Kearns stated he didn't re-

call that particular phase—it didn't enter into the con-

tract ; that their agreement was for Fischer to get the bond,

give Eyre the warehouse receipts and they would sell the

oats back to him and as he drew on the warehouse receipts

he could use the oats; that when counsel for the Surety

stated, in the form of a question, that it made no difference

whether Fischer owned the oats, Kearns replied

—

"We had to have the warehouse receipt and he had
to be properly bonded to insure us the oats were in

the warehouse." {Tr. 503)

Further, that he, Kearns, knew that Fischer would not

give him stolen property and by competitive buyers he

had reference to such concerns as Albers Bros., {Tr. 504) ;

that even if the oats belonged to farmers who had stored

them in the Fischer Warehouse Company, Fischer still

could have wanted to keep the oats in the valley or in

his warehouse and naturally he would want to buy them

and keep competitors from bidding on the oats ; that it was
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possible for five, six or seven farmers to have stored oats

vi^ith Fischer and to have advised him that he could have

those oats at a certain price, {Tr. 505), and that these

different hypotheses suggested by Kearns were an assump-

tion on his part and that he didn't remember any such a

conversation to that effect with Fischer. (Tr. 506).

Counsel in his brief, as heretofore noted, stated that

Kearns was not positive about the American National

Bank transaction but the record, (Tr. 507), clearly shows

that when counsel asked if he wanted the Court to under-

stand that he knew nothing about the American National

Bank transaction, answered

—

"Well, we would not have advanced if we thought

they were being pushed by any Bank—we would not

have offered to give them $10,000.00, you know."

That in the course of business they would have taken

warehouse receipts for six hundred tons of oats if they

knew everything was all right ; that even if the oats had

been covered by other warehouse receipts Eyre knew if

they got receipts for six hundred tons the other receipts

covering those oats would be surrendered or taken up.

(Tr. 517).

This is the testimony which counsel lays such great

stress upon to demonstrate the invalidity of the eleven

thousand dollar bond and to spell fraud, deceit and bad

faith on the part of Eyre. Let us proceed a little further.

OATS IN WAREHOUSE.
As a part of Eyre's case it was established that the 600

tons of oats were in the warehouse at the time in question

and that Eyre had knowledge of this fact.



117

The surety in its first brief attempted to controvert

this fact but now abandons its former position. The record

shows that P^ischer stated that the oats were actually in the

warehouse at the time of this transaction and that Doppl-

maier went down there and saw them in the warehouse.

(Tr. 407, 408, 409, 412, 413). Dopplmaier testified that

he went to Silverton shortly after the first meeting in

January of 1932, went through the warehouse and Fischer

showed him the six hundred tons of oats in question. There

was a large quantity in the warehouse, he didn't count the

sacks but satisfied himself that there were fully six hun-

dred tons of oats there or more.
(
Tr. 537)

.

Doerfler testified that there were approximately forty

thousand bushels in the warehouse in February of 1932,

which is very close to six hundred tons. (T?\ 592) . Doppl-

maier related the oat deal by stating that Eyre said that

they would buy the oats at a stipulated price, hold them

in the warehouse, {Tr. 535) ; that the transaction involving

six hundred tons of oats was not an extraordinary or an

unusual transaction ; that Eyre often handled transactions

such as this one and greater, (Tr. 539, 540) ; that the profit

of seventy-five cents per ton made on the sale and re-sale,

was a normal one,
(
Tr. 542 ) ; that Eyre presumed if Fischer

wanted to sell six, hundred tons of oats, that he owned

them; that Fischers were good people and they never had

occasion to doubt their word; that if they would issue

warehouse receipts for a commodity it would be on hand

at all times while the receipt was outstanding; that when

he went down to the warehouse at Silverton before the

21st of January, 1932, the oats were in the brick ware-
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house ; that the entire transaction was a normal one, which

occurs in the grain business. (Tr. 547, 548)

.

We here digress to say that no mention was made by

appellant in its brief that Dopplmaier actually saw the

oats in the warehouse but they infer that Kearns knew

that the oats didn't belong to Fischer.

From the record we assume that it is now fair to say

that the Flouring Mills owed the American National Bank

of Portland, $10,000. (Fischer Tr. 374, 375), which was

known only at the time to Fischer and probably the Surety

Company.

The Surety Company is free with its insinuations and

even goes so far as to say (App. Br. 144) that the Ware-

house Company issued receipts without having commodi-

ties on hand which were involved in the transaction be-

tween the Flouring Mills Company and the American

National Bank whereby the bank loaned $10,000. Appel-

lant, at page 75 of its First Brief, advises us that Eyre's

$10,000 went to take up ''phoney warehouse receipts" held

by the American National Bank of Portland upon six

hundred tons of oats, which in fact was the property of the

farmer growers of the Silverton district. {Fischer Tr. 374,

377) . Eyre unfortunately didn't know anything about the

American National Bank holding warehouse receipts as

heretofore pointed out in the testimony mentioned.

It takes no stretch of the imagination to know the kind

of a charge that the Surety Company would have hurled

against the American National Bank of Portland if it

had attempted to collect under the bond. According to
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the Surety the First National Bank of Silverton conspired

and concocted a scheme to cheat and defraud the Surety;

Eyre did likewise and the American National Bank took

phoney warehouse receipts covering commodities that were

not in the warehouse but belonged to farmer growers. Is

everyone connected with this litigation permeated with

deceit and dishonorable conduct with the exception of the

Surety?

At pages 147-198 of Appellant's Brief, mention is made

of the fact that at the time Eyre delivered its ten thousand

dollar check or within an hour thereafter Fischer delivered

to Kearns five warehouse receipts, for 120 tons of oats

each. Unquestionably what transpired was, that Fischer

took Eyre's ten thousand dollars, paid off the American

National Bank, secured the surrender of the receipts held

by the American National Bank and then returned to

Eyre's office and gave the five receipts in question.

This at least demonstrates that Fischer at this par-

ticular point was adhering to his obligation of a ware-

houseman and did not have outstanding at any time two

sets of warehouse receipts covering the same commodity.

Eyre parted with ten thousand dollars in cash. (Eoj-

hibit 49, Tr. 649 ) , in connection with the oat deal, standing

only to gain $450.00 as a gross profit by reselling the oats

at an advance of seventy-five cents per ton.

As a practical proposition, isn't it pressing the credul-

ity of reasonable persons to think that Eyre would put up

$10,000.00 cash for the purpose of entering into a bad
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faith deal secured only by the $11,000.00 bond in question

in order to perpetrate a fraud upon the helpless Surety?

It seems inconceivable that anyone would contend that

a concern like Eyre, who had been operating in this terri-

tory for over forty years, would be so asinine as to jeopar-

dize ten thousand dollars of their own money to accom-

plish a fraud, secured only by a bond for $11,000.00, when

they could have taken the same amount of money and gone

upon the open market and in normal trading in the grain

business purchased oats or other commodities at $23.00 per

ton, and re-sold the same at $23.75 per ton, as was done

with Fischer in connection with the six hundred ton oat

deal.

What particular bad faith or fraud could be attributed

to Efyre, if for the sake of argument we assume that the six

hundred tons of oats were actually owned by farmer

growers, as stated and re-stated by appellant in its brief

without proof? Eyre could give Fischer ten thousand dol-

lars with the understanding that Fischer would go out and

acquire the oats so owned by the farmer growers, taking

up the outstanding warehouse receipts and thereafter issue

to Eyre warehouse receipts which were acquired by the

advance of ten thousand dollars made by Eyre to Fischer.

What bad faith or fraud would be involved if Fischer told

Eyre that he owed the American National Bank ten thou-

sand dollars but he was unable to liquidate the whole

account pronto and therefore wished Eyre to advance ten

thousand dollars and to accept warehouse receipts on the

oats as security, he, Fischer, agreeing to repurchase the

same at an advance of seventy-five cents per ton, in lots
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of 120 tons, as was actually done? Is there anything un-

usual for one to meet an obligation by securing funds from

a source other than the original creditor?

True—if Fischer had not bought the oats from the

growers or had not paid off the American National Bank
but had embezzled the money, Eyre would have been a

loser, but in no event did the Warehouse Company have a

right to issue a receipt for grain eJixept on the actual de-

livery in the warehouse as provided by Section 61-634,

Oregon Code 1930.

As heretofore pointed out Fischer bore a good reputa-

tion for fair and honorable dealings and we say there was

nothing unusual or extraordinary in the transaction sur-

rounding the six hundred ton oat deal.

The Master originally disallowed Eyre's claim upon

the warehouse receipts and denied its right to recover

against the eleven thousand dollar bond but upon re-hear-

ing and re-argument saw the error of his way and filed a

Supplemental Report allowing Eyre's claim in toto but

adhering to his former position as to the validity of the

eleven thousand dollar bond. (Tr. 249). The basis of the

Master's refusal to permit a recovery against the eleven

thousand dollar bond seems to be that he felt, (Tr. 255),

that Eyre knew that neither the Warehouse Company nor

the Flouring Mills oAvned the six hundred tons of oats,

and they in fact belonged to others, although Eyre "in-

tended no dishonest practice and may have relied upon the

Flouring Mills Company complying with its agreement",

but that Eyre should have disclosed such facts to the Sur-
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ety. The Master further observed that the Surety under-

took to stand good for violations of the Warehouse Com-

pany of its duties as a Warehouse Company and might be

estopped under the bond as to warehouse receipts even

though fraudulently issued if they came into the posses-

sion of a bona fide holder {Tr. 255)

.

The Master found in his original report (Tr. 188)

"that with the exception of Eyre & Company, no de-

positor knew of the existence of the bond or relied

upon it, and so far as they are concerned no estoppel

exists."

He further stated that Eyre, however, is in a different sit-

uation and if Eyre has valid warehouse receipts accepted

in good faith, "they could successfully maintain that the

Surety is estopped to deny its obligations under the bond",

and could maintain its cross-complaint (Tr. 188) . It seems

to us that the action of the Master in denying Eyre's right

to recover against the $11,000.00 bond is inconsistent with

his observations. Does it not follow that when the Master

reversed himself and found that Eyre did have valid claims,

that as a corollary to this finding, Eyre must have been a

bona fide holder and therefore is entitled to a claim under

the bond upon the Master's theory of estoppel? If Eyre

was not a bona fide holder, it would not have had a valid

claim. All this only goes to answer the argument advanced

by the Appellant Surety Company in its brief in connec-

tion with what the Master found. The fact of the matter

is that upon Exceptions to the Master's Supplemental Re-

port filed by all of the interested parties, which were heard

before the late Hon. John H. McNary, District Judge,

after being set down for a special hearing and being fully
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argued, he rendered an opinion (Tr. 261), in which he

found among other things, that Eyre's claim was a valid

one and that it was entitled to recover against the $11,000

bond.

The opinion of JNIcNary, District Judge, was brief, but

the arguments before him were full and comj^lete, and

the briefs submitted voluminous.

The burden rests upon the Surety Company on this

appeal to establish that Judge McNary in his holdings

was in error.

ANSWER TO "SPECIFICATIONS OF ERRORS
NOS. 45 TO 52, DEALING WITH THE CLAIM
OF EYRE & CO. ON ITS MERITS AS A
WAREHOUSE TRANSACTION" appearing on

page 205 of appellant's brief.

These so-called Specifications of Errors are then di-

gested under eight separate points (A pp. Br. 206-207)

and are thereafter discussed under nine sub-headings or

sub-titles (A pp. Br. pp. 207, 208, 224, 230, 232, 233, 236,

259, 261).

In view of the wide range covered by the Surety in its

argument under the said nine sub-headings set forth in

its brief, we find it impractical to answer each of the argu-

ments urged by the Surety under headings corresponding

with those set forth in its brief. In some instances we have

done so. However, in other instances we have answered the

Surety's arguments under sub-headings that we feel are
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more appropriate, in view of the general scope of the

propositions urged by the Surety.

All of the arguments urged by the Surety under its

various sub-headings relate to the single issue of whether

or not the warehouse receipts which Eyre holds as col-

lateral for the $14,000.00 indebtedness owing to it by

Fischer are valid warehouse receipts.

At the threshold of our discussion, we call attention

to the fact that throughout the Surety's brief it has en-

tirely ignored the duties cast upon its principal, the Ware-

house Company, in connection with the issuance of ware-

house receipts. Not once has the Surety suggested a single

obligation to be performed by the Warehouse Company in

the issuance of its receipts as a public warehouse. The

Warehouse Act of the State of Oregon required that bond

be given to protect warehouse receipt holders on account

of past experiences and in full realization that derelictions

may occur on the part of warehouses operating in the

State of Oregon.

These obligations in part were referred to at the be-

ginning of this brief (pp. 14-19, supra) to which we

again respectfully call attention and they are reiterated

to some extent in the argument that follows.

The Surety assumed the obligation set forth in the

$11,000.00 bond (Tr. 615) which it issued and delivered

for a premium fixed by itself and which in part reads as

follows

:

"The condition of the above obligation is such that,

whereas, the above bounden principal maintains and
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operates one public warehouse for the storage of grain

and hay at the following places: Warehouse No. 65,

Silverton, INIarion County, Oregon.

"Now, therefore, if the said principal as such

warehouseman shall faithfully perform the acts and
duties enjoined upon (it) (him) by law, then this

obligation shall be void, otherwise to be and remain in

full force and effect. This bond covers the period

commencing February 1st, 1932, and ending June
30, 1932."

Did the principal faithfully perform the acts and duties

enjoined upon it by law, is the question for this Court to

determine in the disposition of the question now under

consideration.

It is common knowledge that during the grain season

the various banks of the Northwest and Pacific Coast loan

millions of dollars to various individuals and companies

and as security therefor take warehouse receipts many of

which run directly to the Banks as payees and that prac-

tically all grain concerns operating in said territory ad-

vance large sums of money upon warehouse receipts issued

by various warehouse institutions throughout their com-

munity similar to the then Fischer Warehouse. Eyre's

dealings with the Fischer Companies were in keeping with

this general practice of the grain trade and followed a

course of dealing that had existed for many years.

We now proceed to answer the argument advanced by

the Surety under the foregoing nine sub-headings and to

demonstrate to this Court that Eyre is entitled to recover

upon the warehouse receipts which it holds as collateral

security for the obligation owing to it by Fischer.
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EYRE'S WAREHOUSE RECEIPTS

The dealings between Eyre and the Flouring Mills con-

sisted in buying and selling grain (Tr. 487).

For the purpose of assisting the Court to understand

the records maintained by Eyre in its purchase and sale of

grain from and to the Flouring Mills Co. and which should

be considered in connection with part of the warehouse re-

ceipts held by Eyre, we call attention to the form of in-

voices and ledger sheets, some of which are introduced in

evidence. An explanation of these records was made in

part at the time Exhibit 36 was offered in evidence. {Tr.

492, 641)

For example, Exhibit 36 consists of three sheets being

printed forms employed by Eyre, one being a blue sheet,

which is used by Eyre in connection with the ''Confirma-

tion of a Sale' , while another sheet, practically identical in

form, printed upon white paper, is used by Eyre in con-

nection with the "Confirmation of a Purchase '
. The blue

and the white sheets are identical except that the blue sheets

confirm a "sale" by Eyre while the white sheets confirm a

"purchase" by Eyre. Two forms for either sale or pur-

chase are made on half sheets, which are exact duplicates

and are separated by a perforation at the top. In addi-

tion to these two half sheet forms, there is an extended

ledger sheet which contains the same data as on the two

half sheet forms, which is inserted between the two half

sheet forms at the time a confirmation of sale or a con-

firmation of purchase is written up or prepared. The

ledger sheet is used by Eyre, as the testimony shows, as a
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part of its permanent ledger book and all transactions in

connection with a particular sale or purchase are noted on

the ledger sheet. One of the half sheets is forwarded to the

customer as a confirmation of the sale or purchase and the

other retained by Eyre as evidence thereof.

Eyre's warehouse receipts were discussed in the court

below under three groups and are so referred to by the

Surety. (App. Br. pp. 221-223). Reference to all three

groups is made by the Surety in its brief at pages 221 to

222 and they are discussed at pages 223 to 230. The "first

group" is discussed at pages 222 to 246 of appellant's brief

while the "second group of receipts" is discussed at pages

221, 235 and 259 and the "third class" at page 221 of said

brief.

We can best answer all of these disconnected references

by pointing out to this Court the evidence which sub-

stantially sustains all of the receipts held by Eyre.

Eyre's claim of $8099.84 is based upon twelve ware-

house receipts (Tr. 299, 859, 860). They bear the follow-

ing warehouse receipt numbers and are in evidence as ex-

hibits as hereinafter indicated.

Warehouse Receipt 140, Exhibit 37, Transcript 645,

154, ' 38, 645,

155, 39, 646,

156, 40, 646,

157, ' 41, 646,

158, ' 42, 646,

159, ' 43, 647,

160, 44, 647,

161, 45, 648,

162, 46, 648,

163, ' 47, 648,

164, ' 48, 649.
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The surety did not adduce any evidence whatsoever to

shovi^ that the twelve warehouse receipts held by Eyre were

not valid warehouse receipts in the first instance.

WAREHOUSE RECEIPTS PRIMA FACIE
EVIDENCE

In the first instance, Eyre does not have to prove what

is disclosed on the face of the warehouse receipts. As we

shall presently show the evidence is replete that the com-

modities described in the warehouse receipts were actually

sold by Eyre to, or purchased by it, from the Flouring

Mills Company. The Surety has not shown to the con-

trary and if the facts were otherwise the burden would be

upon the Surety.

The Supreme Court of Washington in Small v. Slater,

257 Pac. (Wn.) 625-6 (2), has held:

"The receipts are, of course, outstanding, and they

furnish prima facie evidence that the number of boxes

called for by them was actually delivered. Nor do we
find that the extrinsic evidence bears more heavily in

favor of one party than it does the other. The oral

evidence of the parties is in direct conflict and the at-

tempt at checking from independent sources throws no

certain light on the controversy. The burden of proof

was on the appellant, and we agree with the trial court

in its holding that he failed to sustain the burden."

And likewise in State v. Interstate Surety Co., 201

N. W. {S. D.) 719, pts. 1 and 2:

"A receipt or storage ticket is prima facie evidence

of the matter specified therein, * * * " and in North
Dakota under statute "is conclusive."
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This prima facie case is further supported by the man-

dates of the following sections of the Oregon Code relat-

ing to duties of warehousemen

:

Section 61-634, Oregon Code 1930, reading:

"It shall be unlawful for any public grain ware-

houseman to issue a receipt for grain except on the

actual delivery of the grain into the warehouse, or to

issue a receipt for a greater amount of grain than that

actually received. And it shall be unlawful for any
person to remove or deliver, or direct, assist or per-

mit any person to remove, or deliver any grain from
any public warehouse for which a warehouse receipt

has been issued and is outstanding without receiving

and canceling the warehouse receipt issued therefor,
* * * "

Section 71-210, Oregon Code 1930, provides:

" * * * where a warehouseman delivers goods for which

he had issued a negotiable receipt, and fails to take up
and cancel the receipt, he shall be liable to any one
who purchases for value in good faith such receipt,

for failure to deliver the goods to him, * * * "

Section 71-209, Oregon Code 1930 makes a warehouse-

man liable for conversion where he delivers goods to one

who is not in fact lawfully entitled to j^ossession of them.

See also the very pertinent cases of,

Fanners Bank of Weston v. Ellis, 122 Ore. 266.

Fanners' Bank of Weston v. Ellis, 126 Ore. 602.
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WAREHOUSEMEN LIABLE FOR GRAIN
NOT DELIVERED

A warehouseman is liable for loss sustained by a bona

fide holder of a warehouse receipt although the grain was

not actually delivered at the time of its issuance and the

warehouseman cannot deny that the grain mentioned in

the receipt was not actually delivered.

Gleason v. Seaboard Air Line Ry. Co., 278 U. S.

S4>9,4<9 L.Ed. 161.

Lloyd V. Grace (1912) A. C. 716; 138 Eng. Rep.
[reprint) 263.

WAREHOUSE RECEIPTS NOT ISSUED FOR
ACCOMMODATION, COMMODITIES

ACTUALLY DELIVERED
Eyre does not have to rely upon a prima facie case to

support its warehouse receipts. The evidence is substan-

tial as to their authenticity. This evidence also fully an-

swers the Surety's unsupported statements made in its

brief (App. Br. 140-243-245-256) that the Warehouse

Company issued receipts as a matter of accommodation

and that Eyre had knowledge of this fact. Even though

there was an understanding between the Warehouse Com-

pany and the Flouring Mills in regard to warehouse re-

ceipts being issued as an accommodation this certainly

would not be binding upon Eyre or any other respondent

imless it had knowledge thereof or was a party to the

agreement.

Both the Flouring Mills Company and the Warehouse

Company by their answer to the Bill in Equity filed by
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the surety as well as by the testimony of their officers and

representatives have denied that any warehouse receipt was

improperly issued. The decree pro confesso against the

Warehouse Company in connection with Eyre's cross-com-

plaint predicated upon its warehouse receipts is a further

admission as to their validity. We shall now take up the

proof which shows that the grain covered by each ware-

house receipt was actually delivered.

During the examination of Benson (Tr. 427) certain

documents in connection with the various warehouse re-

ceipts and sales were shown to the witness. Counsel for

Eyre stated that it was agreeable to ask leading questions,

whereupon ]Mr. Stott responded by saying:

"It will save a lot of time", (Tr. 427) and after col-

loquy between counsel and the Master for the purpose of

expediting the introduction of evidence, it was stipulated

(Tr. 433) in regard to what various documents disclosed

in connection with the shipment and delivery of grain as

represented by the various warehouse receipts held by

Eyre. The facts stipulated were read into the record by

the iNIaster.

We suggest that if the Court refers to any of the fol-

lowing exhibits that the originals be consulted as they more

fully set out the facts hereinafter mentioned.

Warehouse Receipt No. 140, Exhibit 37,

Dated Dec. 7, 1931.

The grain represented by this warehouse receipt was

purchased by Eyre from the Fischer Flouring Mills as
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shown by Sheet 3 of Exhibit 61, and by Sheet 2, Invoice

No. 4151. This exhibit discloses by the writing thereon

that this grain was purchased bj^ Eyre from the Flouring

Mills on December 8th, 1931, under Contract No. 1478.

(Tr. 651)

This purchase is further evidenced by the testimony of

Benson under questioning of Mr. Stott. {Tr. 426, 427,

428.) The witness stated that the commodities represented

by Warehouse Receipt No. 140 (Exhibit 61, Sheet 2) were

the same commodities as described in Invoice No. 4151.

(Tr. 429) The writing on this exhibit (Sheet 2) further

shows that Eyre paid the Flouring Mills $1000.00 on De-

cember 9th, 1931, as an advance on the commodities called

for by this warehouse receipt.

This receipt is also involved in Group 2.

Warehouse Receipt No. 163, Exhibit 47,

Dated June 4, 1932.

This warehouse receipt covers a transaction whereby

the Flouring Mills purchased grain from some of the

growers and sold the same to Eyre. The Master dictated

into the record pursuant to said stipulation evidence that

Exhibit 70, containing Invoice 4509, discloses a purchase

by Eyre from the Flouring Mills under a contract bearing

No. 1831, on June 4th, 1932. The commodities described

in Exhibit 70 are the identical commodities described in

Warehouse Receipt No. 163. (Tr. 437-659)

Warehouse Receipt No. 164, Exhibit 48,

Dated June 4, 1932.
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This warehouse receipt covers commodities purchased

by Eyre from the Flouring Mills. The Master dictated

into the record pursuant to said stipulation evidence that

Exhibit 71, containing Invoice 4510, discloses a purchase

by Eyre from the Flouring Mills under contract bearing

No. 1830, dated June 4th, 1932. The commodities described

in Exhibit 70 are the identical commodities described in

Warehouse Receipt No. 164. {Tr. 437, 659)

Warehouse Receipts Nos. 154 cmd 155, Exhibits 38 and 39,

Dated March 25th, 1932.

These warehouse receipts cover commodities sold by

Eyre to the Flouring Mills Company. The Master dic-

tated into the record pursuant to said stipulation evidence

that Exhibit 62, Sheet 3, being Invoice 4109, discloses a

sale by Eyre to the Flouring Mills and further that this

exhibit shows that the commodities covered by these ware-

house receipts were shipped from Portland, Oregon, via

U. P. Car No. 127896, on March 24th, 1932. (Tr. 433)

This exhibit was further explained by the witness

jNIeyer under questioning by the Master. (Tr. 568)

Exhibit 73 is evidence that the particular sale was made

on March 8th, 1932. (Tr. 663)

Warehouse Receipt No. 156, Exhibit 40,

Dated March 15th, 1932.

This warehouse receipt covers commodities sold by

Eyre to the Flouring Mills Company. The Master dic-

tated into the record pursuant to said stipulation evidence
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that Exhibit 63, Sheet 2, being Invoice 4060, discloses a

sale by Eyre to the Flouring Mills and further that this

exhibit shows that the commodities covered by this ware-

house receipt were shipped from lone, Oregon, via U. P.

Car No. 15811, on March 10th, 1932, (Tr. 433) and that

the commodities described in the contract and in the in-

voice are the identical commodities described in Warehouse

Receipt No 156.

This exhibit was further explained by the witness

Meyer under questioning by the Master. (Tr. 569)

Warehouse Receipt No. 157, Exhibit 41,

Dated March \2th, 1932

This warehouse receipt covers commodities sold by

Eyre to the Flouring Mills Company. The Master dic-

tated into the record pursuant to said stipulation evidence

that Exhibit 64, Sheet 2, being Invoice 4047, discloses a

sale by Eyre to the Flouring Mills and further that this

exhibit shows that the commodities covered by this ware-

house receipt were shipped from Elgin, Oregon, via U. P.

Car No. 136538, on March 2nd, 1932, {Tr. 434) and that

the commodities described in the contract and in the invoice

are the identical commodities described in Warehouse Re-

ceipt No. 157.

This exhibit was further explained by the witness

Meyer under questioning by the Master. (Tr. 569)

Warehouse Receipt No. 158, Exhibit 42,

Dated 31arch lOth, 1932

This warehouse receipt covers commodities sold by

Eyre to the Flouring Mills Company. The Master die-
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tated into the record pursuant to said stipulation evidence

that Exhibit Q5, Sheet 3, being Invoice 4048, discloses a

sale by Eyre to the Flouring ^lills and further that this

exhibit shows that the commodities covered by this ware-

house receipt were shipped from Portland, Oregon, via

U. P. Car No. 130674, on March 9th, 1932 (Tr. 434) .
It

is to be noted that only half of the commodities thus de-

livered were warehoused.

This exhibit was further explained by the witness

^leyer under questioning by the Master. (Tr. 570)

Warehouse Receipt No. 159, Exhibit 43,

Dated March 5th, 1932

This warehouse receipt covers commodities sold by

Eyre to the Flouring Mills Company. The Master dic-

tated into the record pursuant to said stipulation evidence

that Exhibit 66, Sheet 5, being Invoice 4015, discloses a

sale by Eyre to the Flouring Mills and further that this

exhibit shows that the commodities covered by this ware-

house receipt were shipped from Lexington, Oregon, via

U. P. Car No. 138456, on March 1st, 1932, (Tr. 435) and

that the commodities described in the contract and in the

invoice are the identical commodities described in Ware-

house Receipt No. 159.

This exhibit was further explained by the witness

Meyer under questioning by the Master. (Tr. 570)

Warehouse Receipt No. 160, Exhibit 44,

Dated May ISth, 1932

This warehouse receipt covers commodities sold by

Eyre to the Flouring Mills Company. The Master die-
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tated into the record pursuant to said stipulation evidence

that Exhibit 67, Sheet 2, being Invoice 4310, discloses a

sale by Eyre to the Flouring Mills and further that this

exhibit shows that the commodities covered by this ware-

house receipt were shipped from Lexington, Oregon, via

U. P. Car No. 11505, on May 2nd, 1932, (Tr. 435) and

that the commodities described in the contract and in the

invoice are the identical commodities described in Ware-

house Receipt No. 160.

This exhibit was further explained by the witness

Meyer under questioning by the Master. {Tr. 571)

Warehouse Receipt No. 161, Exhibit 45,

Dated Maij ISth, 1932

This warehouse receipt covers commodities sold by

Eyre to the Flouring Mills Company. The Master dic-

tated into the record pursuant to said stipulation evidence

that Exhibit 68, Sheet 2, being Invoice No. 4291, discloses

a sale by Eyre to the Flouring Mills and further that this

exhibit shows that the commodities covered by this ware-

house receipt were shipped from Tucker, Oregon, via S. P.

Car No. 28455, on April 27th, 1932, (Tr. 463) and that

the commodities described in the contract and in the invoice

are the identical commodities described in Warehouse Re-

ceipt No. 161.

This exhibit was further explained by the witness

Meyer under questioning by the Master. (Tr. 571)

Warehouse Receipt No. 162, Exhibit 46,

Dated May ISth, 1932
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This warehouse receipt covers commodities sold by

Eyre to the Flouring Mills Company. The Master dic-

tated into the record pursuant to said stipulation evidence

that Exhibit 69, being Invoice No. 4382, discloses a sale

by Eyre to the Flouring Mills and further that this exhibit

shows that the commodities covered by this warehouse re-

ceipt were shipped from Gateway, Oregon, via U. P. Car

No. 72898, on May 17th, 1932, and that the commodities

described in the contract and in the invoice are the identical

commodities described in Warehouse Receipt No. 162.

Benson, the representative of the Warehouse Company

(Tr. 438) testified that all commodities called for by the

aforesaid warehouse receipts were shipped to Silverton,

and that the commodities called for by these various re-

ceipts were actual shipments and received by them from

Eyre, with the exception of commodities mentioned in

warehouse receipts, numbers 140, 163 and 164i, they being

the identical commodities mentioned in Exhibits 61, 70 and

71; that these so-called three exceptions. Exhibits 61, 70

and 71, represent commodities (Tr. 439) which were sold

by the Fischer Flouring Mills to Eyre.

The witness Benson {Tr. 446-447-448) was questioned:

"Q. Now I will ask you whether there was any
understanding as to which warehouse receipt was to

be retained as security for the indebtedness of the

Fischer Flouring Mills Company above $4000.00 * * "

" * * THE MASTER: Tell what the conversa-

tion was, with whom it was and where it was."

"A. Well, it was during—well, it was at the time

when Mr. Fischer and myself went to the Edward
Eyre & Company's office in reference to getting the
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$10,000. for the 600 tons of oats. At that time Mr.
Kearns stated that our open line of credit to which

we were entitled was about $4000 and that the San
Francisco office would require that we put up col-

lateral on the account in excess of that amount.

"Q. Now how did you follow out that, the result

of that conference * * * "

"THE MASTER: Q. Go ahead and answer the

question * * *

"A. When we received shipments of wheat or oats

the warehouse receipts would be issued and sent to

the Edward L. Eyre & Company as collateral.

THE MASTER: Q. Collateral for what?

A. Well, it was collateral on the account.

Q. Would that be a warehouse receipt on the par-

ticular goods or shipment you had received or would
it be a warehouse receipt on some other commodity?

A. Well, those were warehouse receipts on a ship-

ment of goods that were received."

In connection with the delivery by Eyre of the various

commodities referred to in the warehouse receipts issued

by the Fischer Warehouse Co., it is to be remembered that

by the solemn mandate of Section 61-634, Oregon Code

1930,

"It shall be unlawful for any public grain ware-

houseman to issue a receipt for grain except on the

actual delivery of the grain into the warehouse, * * * .

And it shall be unlawful for any person to remove or

deliver, * * * any grain from any public warehouse
* * * without receiving and cancelling the warehouse
receipt issued therefor, * * * ."
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Section 71-210, Oregon Code, 1930, provides

—

" * * * where a warehouseman delivers goods for

which he has issued a negotiable receipt, and fails to

take up and cancel the receipt, he shall be liable to

any one who purchases for value in good faith such

receipt, for failure to deliver the goods to him, * * * ."

Section 71-209, Oregon Code, 1930, makes a ware-

houseman liable for conversion where he delivers goods

to one who in fact is not lawfully entitled to the possession

of the same.

As stated in The Farmers Bank of Weston v. W. H.

Ellis, 126 Ore. 602 (2), (3):

"2. Where a bailor negotiated warehouse receipts

for potatoes to bank, and warehouseman shipped pota-

toes at bailor's request without delivery of warehouse
receipts, as required by Uniform Warehouse Act (Or.

L. Sections 8009-8068), warehousemen, in action for

conversion, cannot avail themselves of defense that

bailor assigned proceeds of potatoes to bank, since con-

tractual relations between bank and bailor were im-

material and irrelevant."

"3. Warehousemen by shipping potatoes without

demanding warehouse receipts, as required by Uni-
form Warehouse Act (Or. L. Sections 8009-8068),
assumed risk of loss."

The Master, upon rehearing, observed in connection

with the warehouse receipts held by Eyre, as follows {Tr.

250-253)

:

"The Warehouse Company could not legally issue

receipts except for grain actually stored with it. The
presumption is that the law in that respect was obeyed

and that the transactions are fair and regular. There

is no evidence that at the time the receipts were issued
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the Flouring Mills Company had not deposited the

described grain in the warehouse. Eyre & Co. had the

right to assume that such was the case. It was not

bound to make inquiry."

EYRE NEVER PERMITTED ANYONE TO USE
COMMODITIES COVERED BY ITS

WAREHOUSE RECEIPTS

That no one representing Eyre ever permitted any-

one to use the commodities covered by the various ware-

house receipts is established by the testimony of Kearns,

(Tr. 487, 488) , when he stated that in the course of Eyre's

dealings with the Flouring Mills and the Warehouse Com-

pany he never permitted the milling company or anyone

else to use any of the commodities covered by the ware-

house receipts without the surrender of the receipt by

Eyre and to the same effect is the testimony of Doppl-

maier, {Tr. 534), that Fischer, nor anyone else, was per-

mitted to use any of the commodities called for by the

receipts in question without the surrender of the same.

DECREE IN THE $4000.00 BOND CASE ADJU-
DICATED THE VALIDITY OF EYRE'S

WAREHOUSE RECEIPTS

The identical warehouse receipts involved in the case

at bar were adjudicated to be valid warehouse receipts in

the $4000.00 bond case, (No. E-9339, Tr. xix and 859).

No appeal was taken by the Surety from the decree in the

$4000.00 bond case which judicially determined that the

warehouse receipts now under consideration were valid.
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The money judgment rendered in favor of Eyre based

upon these warehouse receipts was paid in part by the

application of Eyre's proportion of the penal limits of

the $4000.00 bond. (Tr. 869).

The same contentions now made by the Surety that

Eyre's warehouse receipts were invalid were presented,

contested and determined in the $4000.00 bond case. The

litigation in the two cases is between the same parties and

involves the same subject matter insofar as the warehouse

receipts are concerned. The decree in the $4000.00 bond

case stands as a valid adjudication between Eyre and the

Surety that the claim of Eyre predicated upon its ware-

house receipts is valid and bona fide.

If the $4000.00 bond case had been tried prior to the

instant suit and no appeal had been taken from the decree

there rendered Eyre could have successfully maintained

that the question as to the validity of the warehouse re-

ceipts had been previously adjudicated and was not sub-

ject to reinvestigation. In other words, this question had

become res adjudicata.

We cannot see any distinction between the effect of the

adjudication in the $400.00 bond case made when tried

jointly with the $11,000.00 bond case and the effect of the

same adjudication if made in a separate trial and prior to

the trial of the $11,000.00 bond case. In either or both

instances the validity of Eyre's warehouse receipts have

been established by judicial mandate.

In the case of Brooks v. Arkansas Louisiana Pipe Line

Co., 77 Fed. (2d) 965-967 (1), the Court adopted the
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language used by the Supreme Court of the United States

in S. P. vs. U. S., which reads as viz.

—

" 'The general principle announced in numerous
cases is that a right, question or fact distinctly put in

issue, and directly determined by a court of competent
jurisdiction, as a ground of recovery, cannot be dis-

puted in a subsequent suit between the same parties

or their privies; and, even if the second suit is for a

different cause of action, the right, question, or fact

once so determined must, as between the same parties

or their privies, be taken as conclusively established,

so long as the judgment in the first suit remains un-
modified. This general rule is demanded by the very

object for which civil courts have been established,

which is to secure the peace and repose of society by
the settlement of matters capable of judicial deter-

mination'."

If further authority be needed, see the voluminous ci-

tations which follow the above quotation.

It is urged by the Surety (Br. 263) that Eyre failed

to interprose in this suit in the court below the plea that

its warehouse receipts had been judicially determined to be

valid in the $4000 bond case (No. E-9339) and that, there-

fore, the effect of such adjudication cannot be considered

in this court. The reason why such plea was not so in-

terposed in the lower court was because it was impossible

to do so. The $4000 bond case and the present suit were by

agreement of the parties and pursuant to the order of ref-

erence tried together (Tr. pp. 182 and 320) and the decree

in both cases was signed on the same day {Tr. pp. 310 and

868). Hence Eyre had no opportunity of pleading the

adjudication in the $4000 bond case in the lower court, and,

therefore, there is no merit in the surety's contention that
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its failure to do so precludes this court from considering

the effect of such adjudication.

EYRE'S WAREHOUSE RECIPTS CONSID-
ERED BY GROUPS

We will now discuss the warehouse receipts held by

Eyre under three headings or groups as previously men-

tioned.

Eyre takes the position that the prima facie case as to

the validity of the warehouse receipts which was established

by the production of the receipts has not been attacked

by pleading or overcome by proof. Nevertheless, there is

ample evidence as heretofore shown to sustain the receipts

of Eyre in fact.

GROUP 1

Commodities Purchased by Eyre
FROM Fischer

Warehouse Receipt No. 140, Exhibit 37, Tr. 645.

Warehouse Receipt No. 163, Exhibit 47, Tr. 648.

Warehouse Receipt No. 164, Exhibit 48, Tr. Q49.

Warehouse Receipt No. 140, Exhibit 37.

In substantiation of this receipt, Dopplmaier testified

[Tr. 581), that Fischer sold to Eyre 60 tons of gray mill-

ing oats at $22.00 per ton, 56 tons of which is the commod-

ity called for by this receipt, with the privilege of Fischer

re-purchasing the same within sixty days at an advance

of fifty cents per ton. However, Fischer only delivered

56 tons of oats as set forth in the receipt. When this de-
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livery was made, Receipt No. 140, Exhibit 37, was at-

tached to a draft of $1000.00, (Sheet 2, Exhibit 61)

.

This purchase is further evidenced by Sheet 3, of Ex-

hibit 61. (Tr. 561).

Warchouse Receipt No. 163, Exhibit 47.

As to this receipt it was stipulated, (Tr. 433 and 437)

,

that Exhibit 70 consists of two documents. Contract No.

2933 DS of Eyre, and Invoice 4509 of Eyre to Fischer

Flouring Mills and that the coinmoditics described in the

contract and in the invoice are identical commodities de-

scribed in Warehouse Receipt No. 163, Exhibit 47, and

Invoice 4509, and recites a purchase by Eyre of the same

commodities from the Flouring Mills Company on the 4th

day of June, and sale of the same commodities by Eyre to

Fischer on the same date.

Warehouse Receipt No. 164, Exhibit 48.

As to this receipt it was stipulated, (Tr. 433 and 437),

that Exhibit 71 consists of two documents, Contract 2932

DS and Invoice 4510 of Eyre to Fischer and that the in-

voice recites a purchase of commodities therein specified

by Eyre from the Flouring Mills on the 4th day of June,

1932, and a sale of the same commodities from Eyre to

Fischer on the same date. The commodities described in

the contract and invoice are identical comrnodities described

in Warehouse Receipt 164, Exhibit 48.

In connection with these three receipts the Master,

in his Supplemental Report, (Tr. 249), viewed these

transactions as a loan rather than a re-sale, and sustained



145

Eyre's contention that even though this be true, Eyre had

the right to hold the receipts as security for the repayment

of the loans. The JNIaster was impressed with this conten-

tion and held

—

"The Warehouse Company could not legally issue

receipts except for grain actually stored."

and further found

—

"There is no evidence that at the time the receipts

were issued the Flouring Mills Company had not de-

posited the described grain with the Warehouse. Eyre
& Co. had a right to assume that such was the case.

It was not bound to make inquiry." {Tr. 250.)

GROUP 2

Trade Acceptances Attached to Original

Warehouse Receipts

The warehouse receipts comprising this group have

been variously discussed by Appellant in its Brief at

pages 221-235 and 259.

These Warehouse Receipts Nos. 154 to 159, being Ex-

hibits 38 to 43 inclusive, {Tr. 645 to 647) , and Warehouse

Receipt No. 140, Exhibit 37, (Tr. 645), relate to ware-

house receipts to which were originally attached trade

acceptances.

The trade acceptances were paid by the Flouring Mills

and returned to it but the warehouse receipts were kept

by Eyre as security for other commodities of grain sent by

Eyre to the Flouring Mills without the same being ware-

housed and which were turned over to the Flouring Mills

absolutely and without restriction.
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The Surety claims that these warehouse receipts should

have been surrendered on account of the trade acceptances

being paid. On the other hand, Eyre maintains, as shall

be presently shown, that it was agreed between the Flour-

ing Mills Company and Eyre that these warehouse re-

ceipts should be retained by reason of the fact that Eyre

delivered other commodities to the Flouring Mills with-

out these other commodities being covered by any ware-

house receipts and hence, the Flouring Mills was free to

use the so-called "other commodities" unrestrictedly and,

of course, in lieu of those commodities covered by these

warehouse receipts.

We now allude to the testimony showing the agree-

ment whereby these warehouse receipts were to be held as

collateral security, notwithstanding the trade acceptances

were paid.

Supporting this agreement, Benson, {Tr. 446 to 451),

testified that Kearns made it plain that the open line of

credit of the Flouring Mills would be in the neighborhood

of four thousand dollars, and that all other credit was to be

secured by warehouse receipts, and that this understand-

ing was had at the time that Mr. Fischer and he went to

Eyre's office in connection with the ten thousand dollars

for the six hundred tons of oats; Benson further stated,

{Tr. 448), that—

"When we received shipments of wheat or oats the

warehouse receipts would be issued and sent to Ed-
ward L. Eyre & Co. as collateral."

"THE MASTER: Collateral for what?
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A. Well, it was collateral on the account.

Q. Would that be a warehouse receipt on the par-

ticular goods or shipment that you had received or

would it be a warehouse receipt on some other com-
modity?

A. Well, those were warehouse receipts on the

shipment of goods that we received."

Exhibit 37, Warehouse Receipt No. 140, was then

specifically called to the witness' attention and he stated

that it was held as collateral security and that this par-

ticular warehouse receipt was retained,

—

"for the simple reason that we had received other oats

which we hadn't issued a warehouse receipt on."

When asked what difference did that make, responded

by saying,

—

"Well, the simple fact Eyre & Co. would not re-

turn this receipt to us until they had a receipt on sub-

sequent shipment."

That he knew this to be a fact as they were holding it

for collateral on the account. The Master then inquired,

—

"What right did they have to hold it as collateral?"

to which Benson answered,

—

"That was the terms on which they did business

with us."

The witness was then asked if the understanding and

the terms of doing business which he had just related in

connection with Exhibit 37, existed and applied in like

manner to Exhibits 38 to 43 (the same being the Ware-

house Receipts included in Group 2), with the exception
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that these Exhibits related to other commodities and dif-

ferent shipments, responded by saying:

"A. As far as retaining of the warehouse receipt

was concerned, that is true."

Benson further testified that the warehouse receipts

would have to be kept covered until the warehouse receipt

was returned, (Tr. 452), and that he was working under

Fischer's direction.

While Meyer was on the stand, (Tr. 557), he was asked

to explain Eyre's course of dealings with the agreement

of either Benson or Fischer relative to warehouse receipts,

which were not returned after the trade acceptance had

been paid {Tr. 557), and upon objection by counsel, the

Master stated

—

"I did (didn't) hear some evidence as to what the

agreement was from Mr. Benson.

MR. OPPENHEIMER: I think the rule is.

Your Honor, you can always show how people acted

in the light of an understanding.

THE MASTER: You don't have to rely on that;

you have some affirmative testimony that they were

to retain those receipts until they substituted other

warehouse receipts. The question is—did they retain

the warehouse receipt?

MR. OPPENHEIMER: If that is clear to your

Honor, that is the only one I am interested in."

We now point out further testimony in explanation

of the warehouse receipts listed under Group 2, and show,

that commodities other than those described in the Ware-

house Receipts listed in Group 2 were actually delivered
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L to the Flouring IVIills Company by Eyre without being

warehoused and which the Flouring Mills had the right

to use without restriction.

Warehouse Receipts Nos. 154 to 155, EocJiibits 38 and 39

L It is in evidence from the witness Meyer, {Tr. 561),

that these two warehouse receipts were held against de-

liveries of white wheat as called for by Eyre's invoices of

April 18th for 86,000 pounds of white wheat, and of June

4th for 90,000 pounds of white wheat, on which there re-

mained unpaid $990.95.

WareJiouse Beceipt No. 156, E^vhibit 40

The witness, Meyer, (Tr. 561, 562), testified in con-

nection with this receipt that it was held against the de-

livery of wheat as called for by Eyre's invoice of June

13th, 1932, totalling $782.98.

The delivery of this wheat for which Warehouse Re-

ceipt 156 was held as collateral, was further evidence by

Exhibit 74, Sheet 2, which also discloses that the wheat

was shipped from Condon, Oregon, in Car No. 71679.

Warehouse Receipt No. 157, Exhibit 41

The witness, Meyer, {Tr. 562, 563), testified in con-

nection with this receipt that it was held against the de-

livery of mill feed as called for by Eyre's invoice of May
18th, totalling $604.62.

The delivery of this mill feed for which Warehouse

Receipt 157 was held as collateral, was further evidence
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by Exhibit 77, Sheet 4, (Tr. 665) , which also discloses that

this mill feed was shipped from Pendleton, Oregon, in

Car No. 34571.

Warehouse Receipt No. 158, Exhibit 42

The witness, Meyer, {Tr. 563), testified in connection

with this receipt that it was held against the delivery of

Baart Wheat as called for by Eyre's invoice of June 14th,

totalling $641.75.

The delivery of this Baart Wheat for which Ware-

house Receipt 158 was held as collateral, was further evi-

denced by Exhibit 78, Sheet 4, which also discloses that

this Baart Wheat was shipped from Gateway, Oregon, in

Car No. 124135.

Warehouse Receipt No. 159, Exhibit 43

The witness, Meyer, {Tr. 564), testified in connection

with this receipt that it was held against the delivery of

barley as called for by Eyre's invoices of May 18th, June

15th, and June 25th, totalling in all, $1120.05.

The delivery of this barley for which Warehouse Re-

ceipt 159 was held as collateral, was further evidenced by

Exhibit 79, Sheet 2, {Tr. 667), which also discloses that

this barley was delivered by truck from the McCormick

Steamship Dock at Portland.

Warehouse Receipt No. 140, Exhibit 37

In connection with the retention of this receipt, the

witness, Meyer, testified, {Tr. 558), that this receipt was
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held against deliveries of oats made on April 9th, for ap-

proximately 22 tons, May 2nd, for 10 tons. May 5th and

18th for 13 tons, June 4th and 19th, for 57 tons, on which

there was a balance due of $1594.35; that it was for this

balance that Receipt 140 was held as collateral.

This was further corroborated by Benson, (Tr. 449,

451), when he stated:

That in December, the Flouring Mills "had these

oats", and was short of money and sold the same to Eyre,

made out a draft for $1000.00, to which was attached the

warehouse receipt, both of which were deposited in the

bank. The Flouring Mills was given an option to re-

purchase the same. When the option to repurchase was

exercised the oats were paid for but the warehouse receipt

was not returned
—

"for the simple reason that we had

received other oats which we had not issued a warehouse

receipt on", and he knew that Eyre would not surrender

the receipt.

Meyer further testified, {Tr. 561 to 568), that Ex-

hibits 72, 73, 74, 77, 78 and 79, which relate to the commod-

ities unrestrictedly delivered to the Flouring Mills and for

which the warehouse receipts in Group 2 stood as collateral

security, were regular invoices issued by Eyre to the Flour-

ing Mills on account of the transactions represented there-

by. That the commodities which were represented by these

various invoices were sold and delivered without any ware-

house receipts covering those commodities and without

restriction or limitation as to their use by the Flouring

Mills. In other words, the Flouring Mills had the unre-
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stricted right to use the commodities called for by Ex-
hibits 72, 73, 74, 77, 78 and 79, but warehouse receipts 140

and 154 to 159 stood as collateral security therefor. If

Fischer had not paid the trade acceptances secured by

warehouse receipts 140, and 154 to 159, it is obvious that

they would not have acted as security for the simple reason

that Eyre furnished the commodities represented by said

warehouse receipts 140, and 154 to 159, and to have fur-

ther delivered commodities called for by Exhibits 72 to

79, without restriction would have been to extend a double

amount of unsecured credit.

Benson, (Tr.. 438), testified that the initial and car

number appearing on Exhibit 61 to 71, inclusive, identi-

fied the freight car in which the commodity was shipped

to Silverton and that the commodities called for by the

various exhibits were actually received with the exception

of three items, Exhibits 61, 70 and 71, which represented

commodities which the Flouring Mills sold to Eyre.

Mr. Meyer also testified that "the commodities de-

scribed in Exhibit 72, etc." went to Silverton, and that they

had permission to use them in lieu of grain covered by

warehouse receipts. (T7\ 566).

The Master's holding, (Tr. 251), which was confirmed

by Judge McNary, reads

:

"In payment of these purchases the Flouring Mills

gave trade acceptances which were thereafter duly

paid. The surety company urges that the Flouring
Mills having paid for the grain, was entitled to receive

it from the warehouse company and that Eyre & Com-
pany, being no longer the owners, have no complaint
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against either the warehouse company or the surety.

Eyre & Company insist that they hold these receipts

as collateral security for the payment of other grain

shipped and delivered to the Flouring Mills, for which

payment was not made. While the testimony with re-

gard to this matter does not entirely satisfy the Mas-

ter, he feels that in his original report he overlooked

an element which is vital to the question. The Flour-

ing Mills does not deny the arrangement claimed to

have existed between itself and Eyre <| Company.
None of its officers have co7itradicted the testimony of

claimant's witnesses. Furthermore, even though there

might he a controversy between the Flouring Mills

and the claimant as to its right to hold the receipts,

the Warehouse Company was not and is not a party

to such dispute. It stands as a bailee bound to deliver

the grain to the holder of the receipts, and it was with-

out right to deliver the grain to the Flouring Mills

except upon a surrender of the receipts.

If Eyre & Company had demanded this grain,

after the trade acceptances had been paid, and the

Flouring Mills had set up its claim for the same com-
modity because it had discharged and paid the trade

acceptances, the remedy of the warehouse company
was to have required the parties to establish their re-

spective claims in Court, it standing merely in the

position of a stakeholder. This it did not do. There
was no controversy between Eyre & Company and the

Flouring Mills, and the Master does not believe that

the surety company has any right to make a claim

which, if sound, could only be made by the Flouring
Mills, with which it had no privity of contract. If

there was no controversy, the clear duty of the ware-
houseman was to deliver the grain to the holder of the

receipt. This it did not do.

Finally, after carefully considering the testimony,

the Master is of the opinion that it was the understand-
ing between the parties that these warehouse receipts
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were to be held by Eyre c| Company as security for the

payment of grain which it sold and delivered to the

Flouring Mills, but for which it had neither receipts

nor payments/'

GROUP 3

Sale of Grain by Eyre & Co. to Fischer

Warehouse Receipt No. 160, Exhibit 44, Tr. 657, 658,

Warehouse Receipt No. 161, Exhibit 45, Tr. 657, 658,

Warehouse Receipt No. 162, Exhibit 46, Tr. 657, 658.

Warehouse Receipt No. 160, Exhibit 44

It is in evidence from the witness Meyer
(
Tr, 571 and

Ex. 67) that the grain represented by this receipt and sold

by Eyre to the Flouring Mills left Lexington in U. P.

Car 11505 and was shipped to Silverton.

It was stipulated (Tr. 433 and 435) that Exhibit 67

consists of two documents, Contract 2824 DS of Eyre, and

Invoice 4310 to Fischer Flouring Mills Co., reciting a

sale by Eyre to the Flouring Mills Co. and that the com-

modities described in the contract and the invoice are

identical with the commodities described in Warehouse

Receipt 160, Exhibit 44. (Tr. 435).

Warehouse Receipt No. 161, Exhibit 4*5

It is in evidence from the witness Meyer
(
Tr. 571 and

Ex. 68) that the grain represented by this receipt and sold

by Eyre to the Flouring Mills left Tucker, Oregon, in

Car 28455 and that this car did not come through Port-

land.
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It was stipulated (Tr. 433 and 436) that Exhibit 68

consists of two documents, Contract 2768 DS of Eyre,

and Invoice 4291 to Fischer Flouring IMills Co., reciting

a sale by Eyre to the Flouring Mills Co. and that the com-

modities described in the contract and the invoice are

identical with the commodities described in Warehouse

Receipt 161, Exhibit 45. {Tr. 436).

Warehouse Receipt No. 162, Exhibit 46

It is in evidence from the witness Meyer
(
Tr. 571 and

Ex. 69) that the grain represented by this receipt and

sold by Eyre to the Flouring Mills left Gateway, Oregon,

in U. P. Car 72598 and was shipped to Silverton.

It was stipulated (Tr. 433 and 436) that Exhibit 69

consists of two documents, Contract 2793 DS of Eyre, and

Invoice 4382 to Fischer Flouring Mills Co., reciting a sale

by Eyre to the Flouring Mills Co. and that the commod-

ities described in the contract and the invoice are identical

with the commodities described in Warehouse Receipt 162,

Exhibit 46. (Tr. 437).

As to the receipts in this group the finding of the

Master, concurred in by Judge McNary, recites, (Tr.

252, 253)

:

"3. Receipts 160, 161 and 162 involved actual sales

of grain by Eyre & Company to the Flouring Mills,

for which the latter issued trade acceptances which
were never paid. In his original report the Master
recommended that they, as well as those in Class 2,

should not be recognized because there was no evi-

dence that the grain was in fact deposited with the

Warehouse Company, but that the record disclosed
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that it was delivered instead to the Flouring Mills and
that therefore there was no deposit of grain. Again,
the Master states that after reconsideration of this

matter, he believes that these recommendations were
erroneous. (251)

It is clear from the testimony that Eyre & Com-
pany were to have warehouse receipts for this grain,

and that it was not to be used by the Flouring Mills

at least until payment was made. The receipts were
made payable to Eyre & Company but there was no
legal barrier preventing the Flouring Mills Company,
upon the receipt of the commodity, depositing the

same with the Warehouse Company and directing it

to issue the receipts to Eyre. The latter had the right

to assume that this had been done, from the fact that

the warehouse receipts were issued and transmitted to

it. The issuance of the receipts is itself evidence that

the deposit was so made by the Flouring Mills for the

account and benefit of Eyre. The Master, therefore,

recommends that these receipts be recognized as valid

and that the claims made thereon be allowed."

PRINCIPAL ADMITS EYRE'S CLAIM

There is another legal reason why Eyre's claim, predi-

cated upon its warehouse receipts, cannot be contested in

this litigation by the Surety.

The Surety cannot divorce itself from the Warehouse

Company except in the case of fraud or for a kindred

reason. It stands in the shoes of its Principal and what the

Principal admits in good faith binds the Surety.

It is a fact that the Warehouse Company was duly

served with the Answer and Cross-Complaint of Eyre and

that upon the failure of the Warehouse Company to ap-
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pear a Decree Pro Confcsso was passed against it and in-

cidentally the Flouring Mills Co. (Tr. 161).

If the suggested fraud and bad faith of Eyre were

true, naturally the Warehouse Company and the Flouring

JNIills would be the first to come forward and explain the

situation and Fischer individually, as well as Benson,

would want to clear themselves of any imputation of vio-

lating the provisions of the Warehouse Act and subjecting

themselves to criminal prosecution. If any sort of a scheme

or plan existed in fact, Randell, the Special Agent, Lyons,

the General Manager, Stott and Clark, the attorneys for

the Surety, with whom Fischer and Benson were closeted,

would certainly have elicited such facts for defense, but

not one word from them justifying the innuendo of appel-

lant's counsel.

In fact, in addition to the Decree Pro Confesso the

Answer of the Fischer Warehouse Co. and the Flouring

Mills Co., {Tr. 77), deny every allegation of the Surety's

Bill in Equity as to the eleven thousand dollar bond not

being a valid one.

The Warehouse Company is the principal of the Sur-

ety. Its obligations are primary and direct. We concede

that if there was any fraud or conspiracy between any

respondent and the Warehouse Company for the purpose

of effecting the Decree Pro Confesso, the Surety would

not be bound thereby if it was appropriately raised by

some pleading in this case.

However, we reiterate that the only charge of fraud is

against the Bank. How then in reason can the Surety
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Company in this case go behind the decree entered against

its principal whereby the claim of Eyre upon its warehouse

receipts is admitted and legally established?

In the absence of limitations in the bond the liability

of the surety is co-extensive with that of the principal.

Principal and Surety, 50 C. J., p. 74, Chap. 125.

"The surety's obligation is primary, original and
direct. * * * The liability of a surety or of a supple-

mental surety to the creditor or obligee is generally

the same as that of the principal, even though the re-

lationship be known to the creditor. * * * The contract

of the surety, being to pay or perform if the princi-

pal does not is executory until the surety has actually

paid or performed in such event.
"

50 C. J. p. 70, Chap. 124.

Anderson V. Johnson, 4!5 Pac. (2d) (Ore.) 168.

Action against Johnson and the sureties on his bond as

administrator of the Estate of Darrel Johnson, Deceased,

for the conversion of assets coming into his hands while

acting as administrator. Johnson qualified as administra-

tor and "filed a bond in the sum of $12,000 with H. E.

Walter and C. E. McCredie, as sureties, conditioned for

the faithful perforinance of his trust."

In considering the point now under consideration the

Court, at page 171, points 2 and 3, held

—

"The decree of the county court finding that A. J.

Johnson, as administrator, was in possession of the

assets belonging to the estate of Darrel D. Johnson,

deceased, and to the partnership estate, aggregating

the sum of $7,231.77, is binding and conclusive upon
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all the defendants, in the absence of fraud or collusion

upon the sureties, for the reason that by their contract

they have made themselves privy to the proceedings

against the principal. When the principal is concluded

the surety is concluded also. The liability of the surety

on the administrator''s bond is coextensive with that

of the principal." (Citing cases.)

This holding is squarely in point when considering the

effect of the decree pro confesso which was passed against

the Warehouse Company and which established as a legal

proposition the validity of Eyre's warehouse receipts. This

is particularly true in the absence of any charge of fraud

or collusion by the surety against Eyre.

EYRE ACTED IN GOOD FAITH

At page 230 of its brief, Appellant contends that the

circumstances show bad faith which prevents Eyre from

being an innocent purchaser. Under this heading it is

charged with bad faith for not allowing the American

National Bank to take the 600 tons of oats originally cov-

ered by warehouse receipts held by the American Bank

and which were surrendered by it after receiving Eyre's

$10,000. The Surety can certainly make a great spread.

At various times we are told that the Warehouse Com-

pany issued warehouse receipts for the accommodation

of the American National Bank, and that this Bank held

phoney receipts. If this be true, how could the American

National Bank have taken any oats?

Again we are told that the oats were not in the ware-

house but yet the Surety tries to make the Court believe

that it was understood that these very oats which were
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never in the warehouse were being ground up bj^ Fischer

with the consent of Ej^re. Similar inconsistency runs

throughout the brief. It is further stated that Eyre knew
something of the embarrassed financial condition of the

Flouring Mills. Where is the evidence that in the slightest

degree supports this statement?

Counsel make some observations which relate to what

has been referred to as Group 2 of Warehouse Receipts.

Here again the obligation of the Warehouse Company
is entirely ignored. The fact that the warehouse receipts

involved in Group 2 were retained after trade acceptances

were paid and not surrendered,—as were the warehouse

receipts covering the original six hundred ton oat deal,

—

clearly demonstrates that there was a special understand-

ing as to the retention of warehouse receipt listed in

Group 2.

The Surety then states what Section 71-247 Oregon

Code, 1930, shows. We certainly do not read English

alike. This statute clearly shows the necessity of securing

the physical possession of warehouse receipts by the person

entitled to the same. This section gives to a third person

who has purchased and secured the possession of a ware-

house receipt a superior right over a previous purchaser

who did not secure its physical possession.

The cases cited at page 231 of appellant's brief are

not in point. For example, Gerher &^ Co. v. First Natl.

Bank, 148 Atl. 669. This case involves the question of

bankruptcy proceedings and the right of the bank to hold

certain warehouse receipts. It was shown that the bank

II
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had knowledge of the bankruptcy proceedings and there-

fore could not retain the receipts as against the estate.

The same question might arise as to payment or collateral

taken by any creditor with knowledge of the bankrupt

condition of the debtor.

Eyre parted with plenty of actual value in each and

every warehouse transaction. The six hundred ton oat deal

involved ten thousand dollars of actual cash turned over by

Eyre to Fischer. In all other instances the warehouse re-

ceipts held by Eyre and upon which it bases its claim, rep-

resent oats, wheat, or similar commodities, actually de-

livered by Eyre with the exception of three warehouse

receipts, in which three cases Eyre purchased from the

Flouring Mills the grain called for in said receipts and

actually paid for the same. The evidence shows that this

grain was shipped to Silverton, where the warehouse was

located, and in due course Eyre received warehouse re-

ceipts for the actual commodities, which it, Eyre, had for-

warded. In all reason and in the light of normal business

transactions as we know them, can it be said under the cir-

cumstances and conditions existing as shown by this record

and in the light of the good reputation that Fischer then

bore, that Eyre did anything which was inconsistent with

fair and honest dealings as carried on normally in com-

mercial and business intercourse? Whatever Eyre did was

done in good faith and with the parting of value. It was

not attempting to recoup for a pre-existing indebtedness.

It could have closed its dealings with Fischer without loss.

The general statement is laid down in 32 C. J. at page 574,

that an innocent party is

—



162

"one who by honest contract or ap^reement purchases
property or acquires an interest therein without knowl-
edge or means of knowledge sufficient to charge him
in law with knowledge of any infirmity in law in the
title of the seller."

The Uniform Warehouse Receipt Act, Sec. 71-257,

Oregon Code, 1930, states:

" 'Value' is any consideration sufficient to support
a simple contract. An antecedent or pre-existing obli-

gation, whether for money or not, constitutes value

where a receipt is taken either in satisfaction thereof

or as security therefor."

The statutory definition of the "Uniform Warehouse

Receijyts Act'' admits of no dispute that Eyre & Co. acted

in good faith. The rule is liberal.

In Sec. 71-257, Oregon Code 1930 (2), it is declared

that

—

"A thing is done 'in good faith' within the mean-
ing of this act when it is in fact done honestly, whether

it be done negligently or not."

The facts and the law applicable to the transactions

between Eyre and Fischer, clearly put the same within

the classification of an innocent purchaser for value.

Eyre may have had a misplaced confidence in Fischer,

like the Surety Company, but that does not spell fraud,

bad faith or brand Eyre as a cheat.

Edward L. Eyre, a respected citizen of San Francisco,

the directing head of Eyre & Co., as well as Kearns, Doppl-

maier and Meyer, need make no apologies for their repu-

tations as high minded, honorable business men.
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It will not do for the surety merely to argue bad faith.

In legal parlance bad faith is fraud. It is hornbook law

that if fraud is relied upon, each component of fraud must

be alleged and proved by the party asserting the fraud.

As stated in Ileisler v. Hamilton Mammoth Mines Co.,

110 Or^. 403-408:

"Fraud was not pleaded. Before a litigant can

rely on fraud, it must be pleaded. This principle is so

elemental and well settled, it is not deemed helpful to

cite authorities."

The Surety has not plead that Eyre was guilty of any

fraud.

EYRE IS AN INNOCENT PURCHASER
FOR VALUE

Counsel argues (A pp. Br. 232-233), that Eyre cannot

be an innocent purchaser for value but under this very

heading cites the case of American National Bank v. Ker-

ley, 109 Ore. 155, which they say lines up with the authori-

ties that hold that a payee may be such a holder. This

question was thoroughly discussed by the Supreme Court

of Oregon in the American National Bank case be-

ginning at page 189 of the Report, where the Iowa rule

and the Massachusetts rule were discussed in connection

with negotiable paper. At page 192 we read:

"Prior to the enactment of the negotiable instru-

ment law it was held almost without dissent that a
jjayee could occupy the status of a holder in due
course.''

Section 71-255, Oregon Code 1930, being a part of the

Uniform Warehouse Act, states that in any case not pro-
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vided for in the Act the rules of law and equity including

the law of merchant shall govern. This section makes

the American National Bank v. Kerley case especially per-

tinent. This Court has acquired jurisdiction on account

of diversity of citizenship. In the instant case the parties

were all operating under the Statutes of Oregon involving

Oregon transactions and we feel that there isn't any reason

why this Court should come to a conclusion in variance

with the Supreme Court of Oregon on this particular

point, namely, that a payee may be an innocent holder.

RETENTION OF WAREHOUSE RECEIPTS
BY EYRE NOT INCONSISTENT WITH

SALE TO FLOURING MILLS

The Surety, beginning at page 233 of its brief, argues

that the sales by Eyre to the Flouring Mills were incon-

sistent with the retention of any interest in the goods by

Eyre.

Surely counsel does not mean by his argument that

Eyre could not have sold various commodities to the

Flouring Mills with the understanding that the purchase

price be represented by trade acceptances and that the

passing of title and the delivery of the commodity be re-

stricted by Eyre.

Every sale need not be absolute. The Uniform Sales

Jet provides, See. 64-301, among other things that

—

"(3) A contract to sell or a sale 7nay be absolute

or conditional/'
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It is further recognized by statute, Sec. 64-402 as well

as the common law that

—

"(1) Where there is a contract to sell specific or

ascertained goods, the property in them is transferred

to the buyer at such times as the parties to the con-

tract intend it to be transferred."

"
( 2 ) For the purpose of ascertaining the intention

of the parties, regard shall be had to the terms of the

contract, the conduct of the parties, usages of trade

and the circumstances of the case."

Sec. 64-404, Oregon Code, 1930, provides that the seller

may, by the terms of a contract or appropriation,

" * * * reserve the right of jjossession or property in

the goods until certain conditions have been fulfilled.

The right of possession or property may be thus re-

served notwithstanding the delivery of the goods to

the buyer or to a carrier or other bailee for the purpose
of transmission to the buyer."

In this connection we refer to Sec. 64-502, Oregon Code

1930, which provides:

"Unless otherwise agreed, delivery of the goods
and payment of the price are concurrent conditions;

that is to say the seller must be ready and willing to

give possession of the goods to the buyer in exchange
for the price and the buyer must be ready and willing

to pay the price in exchange for possession of the

goods."

The surety has ignored the difference in the character

of the various transactions involving the warehouse re-

ceipts in question. There were sales by Eyre to the Flour-

ing ^lills which were absolute and the commodities de-

livered without being warehoused and without restrictions
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of any kind. As collateral for the purchase price of said

commodities, Eyre held warehouse receipts 140, 154 to

159, which receipts comprise group 2 herein mentioned.

Counsel cannot jumble these various transactions which

bear different characteristics and argue that a sale by Eyre

is inconsistent with a retention of interest in the goods.

The surety states that Eyre was trying to cover up a

commission under the guise of a purchase and resale. The

testimony of Mr. Kearns (Tr. 499) shows that all sales

were made as to the items of interest and commissions in

accordance with the Merchants' Exchange rules. The doc-

umentary evidence disclosing sales and purchases between

Eyre and the Flouring Mills plainly recite "Portland

Merchant Exchange Rules to govern." For example see

original Exhibit 61. This exchange is the medium through

which the majority of grain concerns, in Portland at least,

transact their business.

RE SURETY'S TITLE: "WAREHOUSE RE-
CEIPTS MAY BE CONTRADICTED BY
PAROL AND DELIVERY MAY BE TO
PERSONS ACTUALLY ENTITLED

TO POSSESSION."

In connection with the foregoing heading the Surety

in its brief, pages 236 to 259, argue innumerable matters

previously mentioned in its brief.

The Surety starts out by referring to the case of The

Farmers Bank of Weston v. Ellis, 122 Ore. 266, and 126

Ore. 602, and inferentially leaves the impression that
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claimants cited this case as an authority for "the strange

doctrine that the recitals of the warehouse receipts might

not be varied by parol."

Counsel has labored hard to overcome the effect of this

decision which forcibly and without equivocation supports

the position of the appellee warehouse receipt holders.

Counsel for the Surety urges that this case has no bearing

upon our problem because the case turns upon a section

of the Code which it is contended is a part of the County

Warehouse Act. We shall presently point out that the

essence of the holding is—that a warehouseman and his

Surety must respond to the obligation set forth in his ware-

house receipts and that if parol dissensions are attempted

to contradict the terms of the warehouse receipts, then the

entire Uniform Warehouse Act is worth nothing.

This case was before the Supreme Court on two occa-

sions. In 126 Ore. 605-606, it is stated:

"By that decision" (meaning the previous one, 122

Ore. 266) "this court is bound to strictly uphold the

law as written. The law is the Uniform Warehouse
Act adopted by most of the states in the Union."

All of the sections of the Oregon Code referred to in

the foregoing case, with the exception of Sec. 7997, Ore. L.

{now Sec. 71-103) are a part of what is known as the

"Uniform Warehouse Receipts Act", which is applicable

to the litigation now under consideration. It is true that

in the opinion in the foregoing case reference was made to

Section 7997, Oregon Laws, {Section 71-103), which pro-

hibits any person operating a warehouse from removing
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beyond his custody or control any grain for which a receipt

has been given by him without the written assent of the

holder of the receipt.

The court observed at page 273 of 122 Oregon, that

—

"The defendants in this cause contend for the

somewhat singular theory, so far as business is con-

cerned, that the owner of the warehouse receipt can

pledge it as security for a loan, and sale by him be

authorized by oral agreement, and at the same time

enable him to dispose of the property and cause it to

be delivered to a purchaser without having in his pos-

session the warehouse receipt, or without being author-

ized by his pledge in writing so as to authorize the

corpus of the property indicated by the receipt, to be

disposed of at his pleasure * * *. It would be a unique

and unusual method of doing business, to say the least,

and we are of the opinion that the requirement, that

the person demanding possession of the property or

so disposing of it should have some written evidence

of his authority as indicated in Sec. 7997, Or. L.
; (Sec.

71-103) should apply to any person presuming to

exercise dominion over the property and should be the

sole evidence of his authority to demand a transfer of

the possession of the property. Any other construc-

tion would leave a loophole in the law which would
render it practically nugatory in many instances. As
a matter of public policy, this construction should be

given to the statute and no person, so far as this ware-

house statute is concerned, should be construed to be

an agent unless he either has possession of the receipts

and offers to return them or cancel them upon deliv-

ery of the property, or has written authority from the

person holding the receipts."

It is to be noted from the foregoing quotation that the

court definitely holds that before a warehouseman shall

deliver a commodity he must either secure the possession
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of the receipt upon the delivery of the property or receive

written authority from the person holding the receipts.

Of course, the warehouseman would have to know that

he had the written authority of the holder of the ware-

house receipt as otherwise he would be acting at his peril.

Assuming that Section 7997, Oreg(»n Law, now Section

71-103 of the Oregon Code, is a part of the County Ware-

house Act, nevertheless the application of the decision

applies with the same efficacy to the facts in the case at

bar.

In the case at bar the Fischer Warehouse Company

was operating as a public warehouse under Chapter VI,

Oregon Code 1930, and was duly licensed as a,public ware-

house by virtue of the provisions of said chapter which was

originally Chapter 333 of the Laws of Oregon of 1917.

One of the provisions of the law relating to public ware-

houses is Section 61-634 of the Oregon Code 1930, which

provides that

—

"It shall be unlawful for any public grain ware-

houseman to issue a receipt for grain except on the

actual delivery of the grain * * *
. And it shall be

unlawful for any person to remove or deliver * * *

any grain from any public warehouse for which a

warehouse receipt has been issued and is outstanding
without receiving and cancelling the warehouse receipt

issued therefor * * * ."

It is to be noted that the only distinction between Sec-

tion 7997, Oregon Laws (Sec. 71-103) and Sec. 61-634,

Oregon Code, relating to a public warehouse such as the

Fischer Warehouse is that by virtue of Section 7997 the

delivery could be made with "the written assent of the
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holder of the receipt", while under the provisions of Sec-

tion 61-634, Oregon Code 1930, the delivery can only be

made by "receiving and cancelling the warehouse receipt

issued therefor."

From the foregoing, it is obvious that the Public Ware-

house Act controlling Fischer Warehouse was more

stringent than the provisions of Sec. 7997. The attempted

distinction made by counsel for the Surety is without point

and the entire holding of Farmers Bank of Weston v.

Ellis, supra, applies to the problem under consideration

with full force.

On the second appeal, 126 Ore. 602-606, it is written:

"Defendants do not claim to have even demanded
the receipts from the plaintiff or from said Grafton.

They shipped the potatoes upon the verbal request

of said Grafton who had negotiated the receipts to

plaintiff. The law requires that either the receipts

must be taken up or the warehouseman must have

written authority of the owner or holder of the re-

ceipts before parting with the possession."

In the case under consideration the Warehouse Com-

pany knew that warehouse receipts had been issued to

Eyre and that it had no right to surrender the commodities

called for by said receipt under the plain provisions of

Section 61-634!, Oregon Code. When the Warehouse Com-

pany permitted the Flouring Mills Company to take the

grain covered by Eyre's receipts, it violated the duties en-

joined upon it by law and for this violation the appellant

Surety agreed to stand bound up to the penal limits of its

bonds.
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There is no hardship about the statute. All that a

warehouseman must do is to demand the receipt before he

delivers the grain and all controveries will be at an end.

The law should lend itself to the observance of the man-

dates of the statute and should not open the door to endless

controversy. "As a matter of public policy, this construc-

tion should be given to the statute * * *", so stated Mr.

Justice McBride in the Bank of Weston case, 122 Oregon,

274.

Unquestionably, counsel at pages 236 to 259 are re-

ferring to Warehouse Receipts which have been discussed

under the heading of Group 2. Without citing any evi-

dence, counsel state in their brief (p. 237) :

"Moreover, the evidence shows merely an accom-
modation issuance of the receipts as attempted col-

lateral for debts of another independent corporation

—

the Flouring JNIills for purposes not 'warehouse' trans-

actions."

Of this very contention relating to contractual relation-

ships between a warehouse and one who is not the holder

of the warehouse receipts the Supreme Court of Oregon

in Farmers Bank of Weston v. Ellis, 122 Ore. 602, point 3,

held:

"The contractual relations between plaintiff and
said Grafton are both immaterial and irrelevant in this

action. Plaintiff held the warehouse receipts as secur-

ity for money loaned to Grafton. The law required

defendants not to ship the potatoes nor to deliver

them to any one without taking up the receipts or see-

ing that they were cancelled or without written au-

thority from the holder of the receipts. Defendants
did neither * * *

. Public policy requires the strict

enforcement of the law in order to prevent loss falling



172

upon innocent owners of property deposited in public

warehouses."

Argument by counsel further states {App. Br. 238)

that Eyre has never attempted to explain how it can

escape the burden of establishing the clear right to retain

the receipts upon proof of fraud and infirmities in its

transactions with the Fischer Companies and that the re-

ceipts would clearly be open to all defenses between the

parties and delivery to the Flouring Mills as a purchaser

would he proper.

What manner of reasoning is counsel for the Surety

employing? In one breath they say that the warehouse

receipts were matters of accommodation and issued with-

out the delivery of any commodity. In the next breath

the Surety contends that the commodities were properly

delivered to the Flouring Mills as a purchaser. Now
either the commodities were in the warehouse at one time

or they were not.

The inconsistent position of the Surety reminds us of

the Vermont precedent, quoted by Lord, J., in Dawson v.

Pogue, 18 Or. 105, to-wit:

"First, the defendant never had the pail; second,

if he ever had the pail, he returned it whole; and third,

if he did not return it whole, it was broken when he
borrowed it."

At page 241 of their brief counsel propounds the ques-

tion based upon a supposition that if Eyre, under com-

pulsion of physical force had exacted receipts from the

Warehouse Company as an accommodation and as col-

lateral to a debt owing by the Flouring Mills, would Eyre



173

still contend that the receipts were valid obligations of the

Warehouse Company? The mere utterance of such an

absurd and ridiculous hypothetical state of facts is its

best refutation.

We concede as suggested by counsel (Appellant's

Brief, 242) that the doctrine of respondeat superior is not

involved in this litigation as each and every warehouse

receipt held by Eyre was signed by L. H. Fischer, the

president of the Warehouse Company, with the exception

of Exhibit 37 which was executed by Benson. What Eyre

does claim is that Gleason v. Seaboard Railway Co., 278

U. S. 349 is authority for the proposition that the Surety

—

notwithstanding its principal, the Warehouse Company,

does not take a like stand—cannot contend that the Ware-

house Company did not receive the grain at the time the

warehouse receipts were delivered.

In Gleason v. Seaboard Railway Co., supra, it was

held that a railroad company could not exonerate itself

from liability under a bill of lading fraudulently issued by

its agent which recited the receipt of the merchandise spe-

cified in the bill of lading, when in truth and in fact such

merchandise was never received.

In the absence of proper pleading setting forth an

appropriate ground, the principal of the Surety could not

vary the terms of the recitals in its warehouse receipts.

This is declared by Section 9-212 Ore. Code 1930, which

provides

:

"When the terms of an agreement have been re-

duced to writing by the parties, it is to be considered
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as containing all those terms, and therefore there can
be, between the parties and their representatives or

successors in interest, no evidence of the terms of the

agreement, other than the contents of the writing, ex-

cept in the following cases :" (not herein involved)

.

It is interesting to note that the Surety has studiously

overlooked that no officer or representative of either the

Flouring Mills or the Warehouse Company denied the

understanding which Eyre claimed existed in relation to

the retention of the warehouse receipts falling within

Group 2, nor did they utter a breath of testimony reflect-

ing on the authenticity of the twelve warehouse receipts

held by Eyre. The Surety painstakingly has ignored the

decree pro confesso (Tr. 161) which was passed in favor

of Eyre and against the Flouring Mills and the Ware-

house Company in connection with Eyre's cross-complaint

in which it set up its right of recovery based upon the

twelve warehouse receipts. By this decree the Warehouse

Company is concluded and by the same token, the Surety.

The Surety stands in the shoes of its principal in the ab-

sence of fraud or some other conduct amounting to bad

faith.

Anderson v. Johnson, 45 Pac. (2d) Ore. 168-171.

The Surety then passes to what it contends is a criticism

of the grounds upon which the Master reversed his holding

as to the merits of the Eyre claim {Ap. Br. 245). The

so-called "First Group" consisting of three warehouse

receipts is then discussed under six headings containing

seven sub-headings. The receipts in Group 1 have been

heretofore discussed by Eyre.
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The Surety (Ajyp. Br. 246) attempts to make some

point out of the fact that no warehouse charges were men-

tioned in the warehouse receipts. Section 71-201, Oregon

Code, 1930, specifies the form of a warehouse receipt and

provides, among other things, that it shall contain "c. The

consecutive number of receipt" and "e. The rate of stor-

age." The failure of a warehouse receipt to include the

provision relating to Sub- Section (c) providing for the

"consecutive number" thereof was considered in Bank of

California vs. Schmaltz, 139 Ore. 163-167. The Court

there held that the omission of Sub- Section (c) from the

warehouse receipts would not affect its validity as a

negotiable instrument.

It is to be noted that Section 71-201, Oregon Code,

1930, also provides:

"A warehouseman shall be liable to any person

injured thereby for all damage caused by the omission

from a negotiable receipt of any of the terms herein

required."

Certainly the Warehouse Company, the principal of

the Surety, could not take advantage of its own dereliction

in failing to include in its own receipts one of the Sub-

Divisions required by Statute, and then seek exoneration

on account of such failure. The Statute was not passed

for the benefit of the warehouse or its Surety but for the

protection of the holder of warehouse receipts.

As stated in 67 C. J., page 468, title, Warehousemen

and Safe Depositaries:

" * * * The terms prescribed by the statute are re-

quired for the protection of the depositor and those
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succeeding to his rights, and therefor, if the receipt

is in due form as to the essentials of such an instru-

ment, the fact that some of these requireinents are not
complied with does not render the receipts void in the

hands of a holder thereof."

The precise question urged by the Surety was con-

sidered by the Supreme Court of Illinois in Manufacturers

Mercantile Co. v. Monark Ref. Co., 107 N. E. 885. The

Court observed:

"The General Assembly passed an act * * * known
as the 'Uniform Warehouse Receipts Act'."

Section 2 thereof is identical with Section 71-201, Ore-

gon Code 1930, which recites that a warehouse receipt

need not be in any particular form but must embody with-

in its written or printed terms

—

"(e) The rate of storage charges."

As stated by the Illinois Court:

"The appellee's contention is that the omission

from the receipt of any of the terms mentioned in

Section 2 renders the receipt non-negotiable and that

the receipts in question do not state the location of

the warehouse, the rate of storage charges, or whether

the goods will be delivered to bearer. * * *

The receipts did not state the rate of storage

charges, but warehouse receipts do not lose their nego-

tiability because they fail to state the terms that are

required by Section 2 of the Warehouse Receipt Act.

Warehouse receipts existed before that Act, and were

of themselves but written evidence of a contract be-

tween the depositor and the warehouseman. A ware-

house receipt was an acknowledgment by the ware-

houseman that he had received, and held in store for
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the depositor goods of the kind and amount named in

the receipt, and from this acknowledgment the law

imposed certain duties upon the warehouseman. * * *

No particular form was necessary at common law for

such a receipt, and none is necessary under the stat-

ute * * *
.

The requirements of Section 2 were imposed for

the henefit of the holder of the receipt and of the pur-

chasers from him. It was not intended that a failure

to observe them should render the receipt void in the

hands of the holder."

Counsel for the Surety beginning at page 117, cites a

number of cases, the consideration of which was addressed

to determining whether an individual or a company was

actually a warehouseman or engaged in the business

thereof.

In the case at bar, it is specifically alleged by the Sur-

ety in its pleadings that its principal was a public ware-

house, duly licensed by the State of Oregon and known as

Warehouse No. 65. The bond which the Surety executed

also recognizes this fact. The evidence is replete that the

Fischer Warehouse Company was a public warehouse.

The Surety had written its bonds since 1923.

The Surety states in italics {A pp. Br. 250)

"the $4,000. bond stood back of genuine warehouse
transactions * * * "

In the four thousand dollar bond cause. No. E-9339,

Eyre did establish genuine warehouse transactions based

upon the very warehouse receipts now under consideration.

The Surety there resisted Eyre's claim in so far as the

warehouse receipts were concerned with the same argu-
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ment and predicated upon the same pleadings as it now

urges in the case at bar. When the Surety paid the penal

limits of its four thousand dollar bond, part went to Eyre

because it held warehouse receipts constituting "genuine

warehouse transactions."

A rediscussion of the 600 ton oat deal is found at page

251 of the Appellant's Brief. We pass answer for the

reason that this subject has been thoroughly analyzed in

other parts of this brief.

Counsel (App. Br. 252) refers to the Master's original

report and his supplemental report carving from the same

those things which are favorable and finding fault with

those which are unfavorable. The reports of the Master

and the findings of Judge McNary can only be considered

in the light of the entire record which has been discussed

throughout this brief.

Reference is made to the testimony of Mr. Haight, at

page 255. It was never contended at the trial, nor did

anyone even suggest that the testimony given by Mr.

Haight was introduced for any purpose other than to

throw some light on the Surety's charge of fraud directed

against the First National Bank of Silverton. Whatever

Haight testified to did not connect with any respondent

other than the Bank.

At page 259, counsel proceeds with a discussion of

the "Second Group of Receipts."

This group has been fully considered, siipra, 145.
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SPECIFICATION OF ERRORS NOS. 53 TO 62

APPEARING ON PAGE 264 OF APPEL-
LANT'S BRIEF.

These so-called specifications of error relate solely to

the claim of the appellee, First National Bank of Silver-

ton, Oregon, and its receiver, hence Eyre has no concern

with these specifications.

ANSWER TO "SPECIFICATIONS OF ERRORS
NOS. 63 TO 83, DEALING WITH THE RIGHT
OF THE SUCCESSFUL APPELLEE CLAIM-
ANTS TO RECOVER REASONABLE ATTOR-
NEYS' FEES FROM THE APPELLANT iN

ADDITION TO THE PENALTY OF THEn
$11,000 BOND, ASSUMING SAID BOND IS

NOT CANCELLED", appearing at page 273 of

Appellant's Brief.

These so-called specification of errors are then digested

under twenty-one separate points (A pp. Br. 274-277) and

are thereafter discussed under three sub-headings or sub-

titles (Apj). Br. pp. 277, 278 and 282).

Counsel for the Surety argues that the amount of

attorneys' fees allowed by the Court below is inconsistent

with the evidence and with the opinion of Judge McNary.

While the rules of court require the opinion of a trial

court to be incorporated in the record.



180

"It has been distinctly held that the opinion of the

court, assigning reasons for its conclusions, cannot be

treated as a special finding. * * * Nor can the opinion
of the trial court be considered for the purpose of

helping the findings * * *
. Nor for the purpose of

modifying or controlling the findings."

Pacific Sheet Metal Works v. California Canneries
Co., 164 Fed. (C.C.A'd) 980-984.

The opinion was rendered by Judge McNary on April

8, 1935, (Tr. 264) . Findings of Fact were entered on Sep-

tember 30, 1935, which found as a fact that the sum allowed

each respondent was a reasonable sum to be allowed as at-

torneys' fees. (Tr. 304, Finding XXIV.) Between the

rendering of Judge McNary's opinion and the entering

of the Findings of Fact there was discussion regarding

the subject of attorneys' fees which does not appear in the

record. However, the finding of the Court is the final con-

clusion of the Court irrespective of what he may have

previously said in his opinion. The Surety when filing

its exceptions in the court below to the proposed findings

and to the findings actually entered, never raised any

question as to the amount which the court allowed as at-

torneys' fees and we think that the Surety did not do so

for the reasons above stated. We concede that the Surety

at all times maintained that no attorney fee should be

allowed in any event. The exceptions filed by the Surety

which appear at pages 285 and 793 of the transcript

clearly show that the Surety merely excepted to the find-

ings in connection with the allowance of attorneys' fees

for the reason that the same was contrary to the law and

evidence which was the general exception employed by

the Surety. The Surety made no suggestion at any time
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that there was an objection to the amount allowed by the

findings and by the decree and we feel that it cannot now

raise this question for the first time in the appellate court.

Obviously, if Judge McNary had not intended to allow

the amount as indicated by the decree and this had been

called to his attention, he certainly would have had the

decree conform to his ideas and ruling.

Mr. Ross did testify that a reasonable attorneys' fee

to be allowed Eyre in both cases was $1500.00 to $2000.00

and we know of no evidence in the record where any wit-

ness "segregated the amounts testified to as apportionable

one-half to each case." Counsel has not referred to any

testimony and we fear that they have supplied their own

interpretation to something that does not exist. In any

event, the lower court was fully advised as to the amount

of work employed in this case and which this Court will

gather from the voluminous record. As a matter of fact,

we feel that $1500.00 is an inadequate sum for the work

and responsibility involved. The allowance of the attorney

fee by the Court is final as to the amount unless this Court

should view the same as unreasonable or that it should not

be allowed. A case very pertient to the question under

discussion is Fisher v. Fred W. German Co., 44 Pac. (2d)

Ore. 1076-1077. It appears that plaintiff Fisher de-

manded judgment for $350.00 attorney's fees. The answer

denied that plaintiffs were entitled to recover any sum

as attorney's fees. "Upon the trial of the cause, no evi-

dence was offered as to what would constitute reasonable

attorney's fees for plaintiffs * * *." After the jury had
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been discharged the Court gave judgment for the amount
of the verdict and for $300.00 as attorney's fees. "This

allowance of attorney's fees is assigned as error." After

referring to the statute which made it mandatory upon

the Court to allow attorney's fees upon entering the judg-

ment, Mr. Justice Rand, speaking for the Court, said:

"Had witnesses been called to prove the value of

the services performed by plaintiff's attorneys and
their evidence taken and submitted to the jury, under
the well established practice in this state, the jury
would have been free to have found a less amount as

attorney's fees than those testified to, even though no
other testimony upon that question had been offered

in the case. The same would have been true had the

case been tried by the court without a jury. In either

of said cases, the amount fixed by the court or jury
would be the amount determined to be reasonable in

the particular case. The jury, of course, would have

no expert knowledge as to what would constitute a

reasonable attorney's fee in the absence of proof. That
condition, however, does not exist where the case is

tried by the court, who has the entire record of the

case before him and who has heard all the testimony

given upon the trial. There was, therefore, no reason

in a case of this character why expert testimony should

be given as to the reasonable value of the attorney's

fees when the same are to be fixed by the court, and,

since the duty devolves upon the court by virtue of

the statute, to allow attorney's fees in this class of

action, we think it was not error for the court to allow

attorney's fees although no evidence had been offered

upon the amount thereof and the same had not been

fixed by the jury/'

The finding made by Judge McNary was his final con-

clusion upon the subject and there was ample evidence to

support the same. However, by the holding in the fore-
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going case, it was not necessary to submit testimony in

support of attorneys' fees.

The lower court decreed that Eyre was entitled to an

attorney's fee of $1500.00 in the present suit (Tr. pp. 309,

310). Eyre's right to recover such attorneys' fees is based

upon the provisions of Section 46-134, Oregon Code as

amended by Chapter 355 of Laws of 1931. This statute

provides

:

"Whenever any suit or action is brought in any

court of this state upon any policy of insurance of

any kind or nature whatsoever, including the policy

or certificate issued by fraternal benefit societies as

defined in section 46-701, Oregon Code 1930, the

plaintiff, in addition to the amount which he may re-

cover, shall also be allowed and shall recover, as part

of said judgment such sum as the court or jury may
adjudge to be reasonable as attorney's fees in said

suit or action; provided, that settlement is not made
within six months from the date proof of loss is filed

with the company or society; provided, further, that

if a tender be made by a defendant in any such suit

or action and the plaintiff's recovery shall not exceed
the amount thereof, then no sum shall be recoverable

as attorney's fees. If attorney fees are allowed as

herein provided and on appeal to the supreme court
by the defendant the judgment is affirmed the su-

preme court shall allow to the respondent such addi-
tional sum as the court shall adjudge reasonable as
attorney fees of the respondent on such appeal. The
terms of this act shall not apply to any suit or action
started or begun prior to the passage of this act."

Appellant {Brief, pp. 278-289) urges various reasons

why the appellee claimants should not be allowed attor-

neys' fees in this case. However, like the other conten-
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tions of appellant in its brief, its arguments crumble when

examined in the light of established precedent.

It is rather difficult to follow some of appellant's argu-

ment but it appears that on page 283 of its brief it is urging

that attorneys' fees cannot be allowed in a cancellation

suit. It then cites Garret v. Hunt, 117 Ore. 673, to sup-

port its contention. That was a suit to compel the specific

performance of a land contract. A policy of insurance

was not involved. The court in that case merely held that

"attorneys' fees are recoverable only when provided for by

law or by a contract." We agree with that holding. It

has no application, however, in the present instance, be-

cause in this case an insurance contract is involved and

the statute above referred to authorizes recovery of an

attorney fee by the claimants herein under the facts in-

volved in this case.

Appellant appears to be arguing {Brief, pp. 283, 285)

that the present suit is in the nature of an interpleader and

therefore no attorney fees are recoverable. It overlooks the

fact that in an interpleader suit the plaintiff acts merely

as a stakeholder and permits the respective claimants to

litigate among themselves as to the validity of their claims.

In the present instance, the Surety Company by bringing

this suit refused to recognize the right of any warehouse

receipt holder to recover on the $11,000.00 bond. It is

seeking to have the bond cancelled and thereby defeat the

rights of all the claimants regardless of whether they have

meritorious claims or not.

None of the cases cited by appellant in support of the

contention under consideration involve the question of the
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right of a claimant to recover attorneys' fees under a stat-

ute like the one before us. In American Surety Co. v.

Mills, 232 Fed. 841, cited on page 284 of appellant's brief,

the Surety Company sought to determine the amounts

due the respective claimants, and was willing to pay the

amounts found due. In other words, it recognized its

liability to valid claim holders. That is quite different from

the attitude of the surety in the present instance. It is

seeking to defeat the rights of all claim holders on the

ground that the bond is void.

In Commonwealth v. City Tr. S. Dep. ^ Surety Co.,

224 Pa. 223, 73 Atl 425, referred to on page 284 of appel-

lant's brief, the Surety Company also recognized its lia-

bility for the full amount of the bond.

In Tuzzco V. American Bonding Co., 226 N. Y. 171,

cited in appellant's brief, page 284, the question was

whether the surety was liable for interest in excess of the

amount of the bond. The court, page 179, said:

"As the defendant (surety) could have safely paid

the amount of the bond into court as soon as the action

was brought, considerations of equity and natural jus

tice would seem to require that it should have done so

or on failure so to do pay interest upon the amount
of the bond from that time."

The same is true here. The Surety Company could

have safely paid the amount of the $11,000.00 bond into

court and the claimants would then have had to establish

their rights thereto. However, instead of doing so, the

surety seeks to defeat all the rights of claimants by con-

tending that the bond is invalid.
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There is nothing in Fleming v. Phoenix Assurance Co.,

40 Fed. (2d) 38 (App. Br. 284), that has even a remote

bearing on the question under consideration. No question

of attorney's fees was involved in that case.

We do not question the right of appellant to bring the

present suit but if it loses it is liable to the successful

claimants for attorney's fees under our statute. All

through appellant's brief it cites authorities that are about

as pertinent to the points under discussion as a quotation

from the Scriptures, and the authorities under considera-

tion are no exception. There are decisions bearing directly

upon the point appellant is attempting to make, but you

will not find them in appellant's brief.

In Goodspeed v. Duhey, 131 Ore. 275, the Independ-

ence Indemnity Company was surety on a bond of Step-

hens & Bolderson, which bond was to protect the material-

men and laborers in case of any default on a contract en-

tered into between Stephens & Bolderson to construct a

bridge for the State of Oregon. Stephens & Bolderson

defaulted on the contract leaving many outstanding claims

for wages unpaid. Plaintiff brought an action against

the bonding company for wages due him and his assignors.

The Independence Indemnity Company and other claim-

ants were made defendants and they appeared in the case

and filed cross-complaints against Stephens & Bolderson

and the Independence Indemnity Co. for materials sup-

plied in the construction of said bridges. The surety

company also deposited in court the full amount of the

penalty on its bond but continued to participate in the

suit and contested the different claims. The lower court
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found in favor of the claimants and taxed the costs against

the surety company and also attorney's fees in favor of

each of the claimants. The surety appealed on the grounds

that the allowing of attorney's fees exceeded the amount

of the penalty of the bond. The court held, however, that

even though the surety company deposited the amount

of the penalty on the bond in court it was liable for at-

torney's fees inasmuch as it continued to litigate the claims

and contested the same.

Also in Bankers Reserve Life Co, v. Crowley, 284

S. W, {Ark.) 4, {Syll. 7), it was held:

"Where the administrator recovered full amount
of life insurance policy on cross bill in insurer s suit to

cancel policy for fraud, chancellor erred in not allow-

ing 12% damages with reasonable attorney's fees

{Crawford ^ Moses Dig., Sec. 6155)
."

Also in Dennis v. Equitable Assur. Soc, 88 S. W. (2d)

{Ark.) 76 {Syll. 6):

"Refusal to impose penalty on insurance company
or to charge it with attorney's fees held not error in

action on policy involving rival claims, where company
when sued did not dispute its liability.''

The unfortunate thing for the Surety Company in the

instant case is that it disputed liability.

Also in Southwestern Ins. Co. v. Woods Nat. Bank,

107 S. W. {Tecc.) 115 (119), the court said:

"We think that proper construction of article 3071
is that the penalty and attorney's fees may be assessed

when there is, after demand, a wilful failure to pay the

proceeds of a policy. There is no such failure when
there are rival claimants. Failure to pay under such
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circumstances is not the failure to pay that is con-

templated by the statute, for in that case the insurance

company is not refusing, but is offering to pay, when
it is determined to whom payment must be made. Of
course the law will not tolerate the using of a plea of

rival claimants to the fund as a subterfuge to evade

or postpone payment of the proceeds of a policy, and
when such desire appears from the circumstances, even

though there be rival claimants, the penalty and attor-

ney's fees should be assessed."

If there is any evidence in this case that the Surety

Company is offering to pay one solitary cent to any one

in connection with the $11,000.00 bond, we certainly have

been unable to find it.

Again in Franklin Fire Ins. Co. v. Butts, 42 S.W. (2d)

(Ark.) 559 (563), the court said:

"Finally, it is contended on the part of Butts that

the court erred in not allowing him attorney's fees and

penalty under the statute. In this connection we think

his counsel is correct. * * * The company denied any
liability under the policy. If it merely wished to be

released from the responsibility of deciding which of

the two claimants was entitled to the proceeds of the

insurance policy, it should have made a deposit of the

amount in the registry of the court and thus relieved

itself of any further responsibility in the matter. New
York Life Ins. Co. v. Adams, 151 Ark. 123, 235 S. W.
412; Old Colony Life Ins. Co. v. Julian, 175 Ark.
359, 299 S. W. 366."

See also Detroit Fire (| Marine Ins. Co. v. Helms, 42

S. W. (2d) (Ark.) 395 (Sijl. 8), and Old Colony Life

Ins. Co. V. Julian, 299 S. W. 366 (Syl. 7).
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In our opinion the foregoing decisions explode the

contentions of appellant that because of the nature of the

present cancellation suit it is not liable for attorney's fees

to the successful claimants.

On page 284 of its brief appellant argues: "An allow-

ance of attorneys' fees in a case such as the present one,

would violate the 'rudiments of fairness' required by the

Fourteenth Amendment."

We shall not consume space in discussing the decisions

cited by appellant in support of this contention other than

to state that they are not in point and that appellant's

contention in this regard has been foreclosed by the de-

cision of the Supreme Court of the United States in the

case of Life (| Cas. Ins. Co. v. McCray, 191 U. S. 566, 54

Sup. Ct. R. 484, which in part reads

:

"Nor is there an unjust discrimination, an arbi-

trary denial of the equal protection of the laws, in

laying the burden on insurers and not on all defend-

ants. Diversity of treatment in respect of the costs of

litigation has its origin and warrant in diversity of

social needs. Dohany v. Rogers, supra. Dependents
left without a breadwinner will be exposed to sore dis-

tress if life insurance payments are extracted slowly

and painfully, after costly contests in the courts.

Health and accident insurance will often be the sources

from which the sick and the disabled are to meet
weekly bills. Fire insurance moneys, if withheld, may
leave the business man or the householder without an
office or a home. Classification prompted by these

needs is not tyrannical or arbitrary. As to that, the

judgments of this court in situations precisely op-
posite have set a closure to debate."
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At page 285 of its brief appellant makes the rather

startling observation that it "is not seeking an attorney's

fee for its services" in this suit.

Appellant seems to feel that there is something in the

case of Thomas Kay Woolen Mills v. Sprague, referred

to on page 285 of its brief, that would authorize such a

recovery. The Sprague case was in the nature of an in-

terpleader. The plaintiff was a mere stakeholder and was

ready and willing to pay the stock over to the rightful

claimant. It is quite different from the present case

where appellant is contesting the claims of all the claim-

ants upon every possible ground that suggests itself to its

resourceful attorneys.

It is next urged by appellant (Brief, page 286) that

"such a statutory bond * * * is not a 'policy of insurance

of any kind or nature whatsoever' (Sec. 46-134)."

In other words, appellant is contending that the bond

under consideration is not a "policy of insurance of any

kind or nature whatsoever" within the meaning of Sec.

46-134 of our Code, so as to entitle appellee claimants

to recover attorney fees. In this connection we desire to

call the Court's attention to Sec. 46-117, Oregon Code,

1930, which provides:

"A company, association, partnershp or individual

engaged in the business of insurance, or suretyship,

or guaranteeing against liability, loss or damage, or of

entering into contracts substantially amounting to in-

surance, shall be deemed an insurance company * * *.

* * * Fifth: Surety Insurance—guaranteeing the fi-

delity of persons holding places of trust, the perform-
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ance of contracts and bonds and undertakings, in-

cluding the signing thereof as surety."

In Chnstensen, Inc. v. Hansen Co., 142 Ore. 549

(557), it was held that a surety on a contractor's bond

given to assure payment of materialmen and subcontrac-

tors was an insurer and that attorney's fees could be re-

covered under the statute before us.

In State v. Claypool, 145 Ore. 615 (621), it was held

that an official bond of the county treasurer was an in-

surance policy within the meaning of said statute.

Also in School District No. 106 v. New Amsterdam

Cos. Co., 132 Ore. 673, the court held that the official bond

of a clerk of a school district was a policy of insurance

within the purview of the above mentioned statute so as to

authorize the recovery of an attorney fee against the

surety therein. In this last case the court remarked, page

677:

"Note the broad and inclusive language of the

statute : 'any policy of insurance of any kind or nature
whatsoever.' This language is so plain, and its mean-
ing so clear, that construction is neither required nor
permitted."

It should also be recalled that we have heretofore cited

numerous authorities to the effect that the surety contracts

of a paid surety company are for all intents and purposes

contracts of insurance.

It is also urged by appellant {Brief, p. 283) that the

evidence does not disclose any such presentation of proof

of loss by the appellee claimants as is contemplated by
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said Section 46-134 of the Oregon Code. In this regard it

should be observed that the $11,000.00 bond contains no

provision for the filing of a proof of loss. Further, Eyre

submitted an itemized statement of its claim to the Surety

Company on August 16, 1932 {Ecc. 81). The Surety

Company also stipulated that a demand had been made by

Eyre on it on August 16, 1932. (Tr. 607). Also Eyre

filed its ansvi^er and cross-complaint on November 18,

1932, and the decree was not entered in said cause until

the 30th day of September, 1935, {Tr. 308) which was

more than six months after the filing of Eyre's cross-com-

plaint. These circumstances certainly disclose that Eyre

is entitled to the allowance of an attorney fee under the

statute before us.

As held in State v. Claypool, 145 Ore. 621

:

"Defendant contends that the allowance to the

state of attorney's fees was improper. Section 46-

134, Oregon Code 1930, authorizes the allowance of

attorney's fees upon all policies of insurance if settle-

ment is not made within six months after date that

proof of loss is filed with the company. It further pro-

vides that, if the defendant tenders any amount into

court and no greater amount is recovered in the action,

then attorney's fees shall not be allowed. There was

no tender made and there is no provision in the policy

requiring proof of loss as in ordinary fire insurance

cases. The commencement of the action is equivalent

to demand for payment, whether previously made or

not and this we think renders the statute applicable

and entitles the plaintiff to attorney's fees in this ac-

tion. The complaint was filed on April 11, 1932, but

the judgment was not entered until June 7, 1933, more
than six months after the commencement of this ac-

tion. This, we think, brought the case within the in-
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tendment of the statute under the doctrine followed

and approved in Murray v. Firemen's Ins. Co., 121

Or. 165 (254 P. 817) ; Goodspeed v. Duby, 131 Or.

275 (283 P. 6) ; School Dist. v. New Amsterdam Cas.

Co., 132 Or. 673 (288 P. 196) ; Dolan v. Continental

Cas. Co., 133 Or. 252 (289 P. 1057)."

Also in School District No. 106 v. New Amsterdam

Cas. Co., 132 Ore. 673, it was held that written demand

upon a surety upon an official bond was held to constitute

due proof of loss within the meaning of the statute in

question.

Further, in American Fire Ins. Co. v. McKimm, 286

Pac. {Ariz.) 183 (Syl. 8), it was held:

"Insurer held not relieved from liability for attor-

ney's fees for delay by fact that insured made no de-

mand for payment, where company unconditionally

denied liability."

In the instant case the Surety Company is seeking to

cancel the bond on the ground it is void. This is an un-

conditional denial of liability and constituted a waiver of

any proof of loss. As held in Watson v. Pacific Mut. L.

Ins. Co., 144 Ore. 413 (Syll. 5) :

"Where insurer waives proofs of loss, effect should
be given to statute providing for attorney's fee as if

proofs had been duly furnished."

For the reasons stated above, we do not see upon what

theory the Surety Company can claim that Eyre did not

make due proof of loss.

We have no patience with the claim made by appellant

{Brief, p. 289) that—
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"The appellee claimants are required to stand upon
Section 46-134 as the basis of their recovery of attor-

neys' fees. But they clearly took their case out of that

statute when at the conclusion of the case they amend-
ed their demands materially increasing their recovery.

As above pointed out the six months after the demand
did not elapse in any event."

The Surety at all times disclaimed liability on the

$11,000.00 bond. The law does not require the doing of

a useless thing. If the Surety refused to admit liability

on the smaller amount, it certainly would have disclaimed

liability if a larger demand had been made.

In 3lid-Continent Life Ins. Co. v. Selmon, 16 S. TV.

(2d) (Tecc.), 374 (375), the court in construing a statute

similar to the one before us, remarked

:

"Appellee's demand in this letter, which had there-

tofore been made on March 3d, was for the payment
of $350, and he recovered judgment for $812.50, less

the payment of $321.43, which leaves the judgment,
exclusive of penalties and attorney's fees, $491.07,

which is an amount considerably in excess of the de-

mand made. If article 4736 requires the insured to

demand the correct amount to which he is entitled

under the policy before he can recover the 12 per cent,

damages and reasonable attorney's fees, such article

has no reference to the amount demanded in a suit

where insituted, but only to the amount of the de-

mand which is to be made on the company liable for

the loss, before such a suit is instituted."

Also in Colorado Life Ins. Co. v. Polk, 83 S. W. (2d)

{Ark.) 534 (536) , the court said:

"At the conclusion of the evidence, appellee was
permitted, over the objection of the appellant, to
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amend his complaint by reducing his claim * * *. At
no time had the appellant offered to pay any sum
under its policy, but had denied any liability what-

ever and had maintained this position throughout the

trial. If appellant wished to avoid the penalty and
attorney's fee, it might have offered to confess judg-

ment for the amount which the appellee claimed after

his amendment was allowed. It did not do so, but

maintained its original position that no liability at-

tached electing to proceed to a final decision on that

claim."

In the present instance, if the Surety Company de-

sired to avoid paying attorney's fees, it should have offered

to pay the amount originally demanded by claimants.

Also in Life &, Casualty Co, v. Sanders, 292 S. TV.

(Ark.) 657 (658), the court said:

"But it is urged that having brought suit and gone
to trial on a demand for more than justly due, appellee

could not amend his complaint by reducing the de-

mand to the correct amount, and recover the statutory

penalty and attorney's fee in addition thereto. We do
not agree with appellant in this contention. If, instead

of proceeding with the trial of the case and denying
any liability Avhatever on the grounds here urged, it

had either offered to pay the reduced amount, or had
asked to be given the time in which to pay same as

provided in the policies, appellee could not have re-

covered the penalty and attorney's fees."

See also New York Life Ins. Co. v. Williamson, 184
S.E. (Ga.) 755.

Isaac Bell Ins. v. Security Ins. Co., 143 So. (La.)

705 (707).

Newark Fire Ins. Co. v. Reese, 139 S. E. (Ga.) 159.
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We submit, therefore, that there is no merit whatever

in any of the contentions made by the appellant that Efyre

is not entitled to the allowance of an attorney fee in the

present case under the express provision of Section 46-134

of the Oregon Code.

ANSWER TO "SPECIFICATION OF ERROR 84

RELATING TO THE TAXATION OF MAS-
TER'S COMPENSATION AND EXPENSES
OF LITIGATION", appearing on page 289 of Ap-

pellant's Brief.

In this specification of error the appellant appears to

raise the question as to whether the lower court did not err

"in ordering and decreeing appellant in this suit" to "pay

all of the compensation of the Master * * * and the ex-

penses of the court reporter * * * and the costs and dis-

bursements of appellees."

In view of the fact that appellant was denied the relief

prayed for in its complaint, it was certainly liable for the

cost incurred in the lower court.

See Kansas City Hay Press Co. v. Devol, 127 Fed.

363, (370), and Equity Rule No. 50.
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ATTORNEYS' FEES ARE RECOVERABLE IN
THE APPELLATE COURT BY THE AP-

PELLEE EYRE, IF SUCCESSFUL
ON THIS APPEAL

Sec. 46-134, Oregon Code, 1930, as amended L.
1931, Chap. 355, Sec. 1, p. 620 ; also found in Ore-
gon Code, 1935, Su2)p. Vol. V, Sec. 46-134.

Sioux City vs. National Surety Co., 276 U. S. 238

;

72 L. Ed. 54>7; 48 Sup. Ct. Rep. 239.

Prior to oral argument of this cause, the Appellee

Eyre filed a motion for the allowance of attorneys' fees in

the sum of $1500.00 to be allowed by this Court pursuant

to the aforesaid Statute in the event the position of Eyre

was affirmed on this appeal.

For the convenience of the Court the motion and sup-

porting affidavits, title and caption omitted, are as follows

:

"MOTION FOR ALLOWANCE OF ATTORNEY
FEES

"Comes now Edward L. Eyre & Co., one of the above

named appellees, and moves the Court for an order allow-

ing attorney fees to be made by this Court in the event the

position of appellee, Edward L. Eyre & Co., is affirmed,

in pursuance of Section 46-134, Oregon Code, 1930, as

amended L. 1931, Ch. 355, Sec. 1, p. 620, also found in

Oregon Code, 1935, Supplement, Vol. 5, as Sec. 46-134.

"In support of this motion Edward L. Eyre & Co. files

herewith affidavit of R. K. Powell, marked "Exhibit A"
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and affidavit of E. K. Oppenheimer, marked "Exhibit B"
both by reference made a part hereof."

"AFFIDAVIT OF R. K. POWELL
"UNITED STATES OF AMERICA
STATE OF OREGON ^

COUNTY OF MULTNOMAH
ss.

"I, R. K. Powell, being first duly sworn, depose and

say: That I am a practicing attorney with offices in the

Failing Building, Portland, Oregon, and am duly ad-

mitted to practice law in the courts of Oregon and in the

District Court of the United States for the District of

Oregon and have examined the record and proceedings in-

volved in the appeal of the above entitled action together

with the work undertaken in preparing the transcript of

record and briefs and upon my oath, state that in my
opinion $1500.00 is the minimum amount that should be

allowed Edward L. Eyre & Co. in the event its position is

affirmed on appeal in this suit."

"AFFIDAVIT OF E. K. OPPENHEIMER
"UNITED STATES OF AMERICA 1

STATE OF OREGON \ ss.

COUNTY OF MULTNOMAH J

"I, E. K. Oppenheimer, being first duly sworn, depose

and say : That I am one of the attorneys for appellee, Ed-

ward L. Eyre & Co., and have been in charge of the litiga-

tion on its behalf in connection with the pending suit ; that

I have done or directed practically all of the work in con-

nection with this case and particularly that work involved

on the appeal thereof from the District Court of the United
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States for the District of Oregon to the United States

Circuit Court of Appeals for the Ninth Circuit; that a

great amount of work was done in connection with the

agreed statement of facts; that in November of 1935,

four full days were employed; that in December of 1935,

approximately six full days were employed and in July

of 1936, approximately three full days were employed and

in August approximately twenty full days; that while

these numbers of days are not absolutely accurate, they are

the minimum amount of work done in connection with this

appeal; that in connection with this affidavit, reference is

made to the transcript of record and brief filed by the

appellant as well as the appellee, Edward L. Eyre & Co.,

that I make this affidavit for the purpose of giving the

Court some idea as to the amount of actual time employed

on behalf of Edward L. Eyre & Co."

The opinion in Sioux City vs. National Surety Co.,

supra, written by Mr. Justice Stone, fully sustains the

position contended for by the Appellee Eyre as to the

allowance of attorneys' fees in the Appellate Court.

MOTION TO TAX AS COSTS THE EXPENSES
OF PRINTING THIS BRIEF.

The appellee Eyre moves this Court for an order al-

lowing as costs the expense of printing this brief which it

hereby certifies is the sum of $303.10.

During the oral argument this question was discussed

between the Court and Counsel and according to the recol-

lection of Counsel for Eyre, the Court stated that they
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would not pass upon this question until the final submission

of the case.

It is our understanding that the proper procedure to

be followed in order to call this matter to the Court's atten-

tion is by motion incorporated in this brief.

Respectfully submitted,

Wilbur, Beckett, Howell & Oppenheimer,

R. W. Wilbur,

H. B. Beckett,

F. C. Howell,

E. K. Oppenheimer,

Attorneys for Appellee,

Edward L. Eyre & Co.


